
Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 
 
 

 
In the Matter of 
 
A National Broadband Plan for Our Future 

) 
) 
) 
) 

 
 
GN Docket No. 09-51 

 
 
 

 
 
 
 

INITIAL COMMENTS  
 

 
 
Respectfully submitted, 

 
National Telecommunications  
Cooperative Association 

       
  By:   /s/ Daniel Mitchell 
           Daniel Mitchell 
                Vice President, Legal & Industry 
            
       Its Attorney 
 
       4121 Wilson Boulevard, 10th Floor 
       Arlington, VA 22203 
       (703) 351-2016 
June 8, 2009 
 

National Telecommunications Cooperative Association                                                                                                         GN Docket No. 09-51 
Initial Comments, June 8, 2009                                                                                                                                                FCC 09-31    

NTCAW
NATIONAl nLECOMMlJI' ICATIONS COON RATlY~ A.SSOCIATION

The Voice ofRural Telecommunicaticm.s
www.nlca.org



ii 
National Telecommunications Cooperative Association                                                                                                         GN Docket No. 09-51 
Initial Comments, June 8, 2009                                                                                                                                                FCC 09-31    
 

TABLE OF CONTENTS 
 

Page 
 

I. INTRODUCTION AND SUMMARY ................................................................................. 1 

II. BROADBAND INTERNET ACCESS IS THE CRITICAL REFERENCE  
POINT FOR ALL FUTURE NATIONAL BROADBAND PLANS AND POLICIES. .. 7 

 A.    Defining Broadband..................................................................................................................... 8 
 

 B.    Include Broadband In The List of Services Supported by High-Cost USF Support. ............ 9 
 

III. THE MARKET FOR BROADBAND INTERNET ACCESS IN MANY RURAL  
 AREAS IS NOT FINANCIALLY VIABLE FOR ENTRY, AND WILL REQUIRE 
SUPPLEMENTAL FUNDING IF A NATIONAL BROADBAND PLAN IS TO BE 
SUCCESSFUL. .................................................................................................................... 10 

 A.   The Commission Should Open a Proceeding to Define and Identify “Market Failure 
      Areas” Throughout the United States and Target These Areas for Future High-Cost  
      Broadband USF Support in Order to Provide Consumers Living In These Areas with  
        Affordable Broadband Service. ............................................................................................... 11 
 

 B.    The FCC Should Establish Cost Data to Identify “Market Failure Areas” and Target  
     Support to Such Areas.............................................................................................................. 13 
 

IV. WHILE EXISTING UNIVERSAL SERVICE POLICIES HAVE HELPED  
ACHIEVE BROADBAND AVAILABILITY ACHIEVED BY RURAL CARRIERS, 
THAT FUNDING IS INADEQUATE TO ACHIEVE UBIQUITOUS AND 
SUSTAINABLE BROADBAND DEPLOYMENT AND MAINTENANCE ................. 14 

 A.     Broadband Internet Access Service Should Be Declared a Telecommunications  
        Service Subject to Title II Common Carrier Regulation....................................................... 15 
 

 B.     The Commission Should Apply a Title II Earnings Review To All Broadband Providers  
         Who Voluntarily Seek Future Federal High-Cost Broadband USF Support..................... 16 
 

 C.     New Broadband Universal Service Must Support Both Construction and Ongoing  
         Operations and Maintenance. ................................................................................................. 17 
 

 D.     The Transition from Existing USF to Broadband USF Should Take Place Over A  
         Reasonable Period of Time to Ensure Stability..................................................................... 18 
 

 E.     The Commission Must Maintain RoR Regulation for Rural ILECs Throughout The  
        Transition Period and Allow Rural ILECs to Base Their High-Cost USF Support  
         on Each Carrier’s Study Area Average Costs to Ensure Affordable and Uninterrupted  
         Broadband Internet Access Service to Rural, High-Cost Consumers................................. 19 
 
 



iii 
National Telecommunications Cooperative Association                                                                                                         GN Docket No. 09-51 
Initial Comments, June 8, 2009                                                                                                                                                FCC 09-31    
 

 F.     Expand The Base of USF Contributors to Include All Broadband Internet Access  
        Service Providers Without Exception. .................................................................................... 19 
 

 G.   The Commission Should Open A Proceeding To Determine Whether It Can Expand  
       The Base of USF Contributors to Include Information Service Providers, Such As  
       Google, Ask.com, Bing, and Yahoo, Which Impose Substantial Costs On The Public      
        Internet....................................................................................................................................... 20 
 

 H.   The Commission Should Include Internet Backbone and Special Access (Middle-Mile)  
       Transport Service Costs In The Future USF Broadband Support Calculation................... 22 
 

 I.    Allow RoR Rural Carriers To Provide Stand-Alone/Naked Broadband Service With  
       The Same Level Of Universal Service Funding As Allocated To Their Bundled Voice  
       And Broadband Service During And After The Transition Period. ..................................... 22 
 

 J.   The Commission Should Refrain From Capping and/or Freezing Rural Carrier High- 
      Cost USF Support Because This Will Halt Broadband Deployment In High-Cost Areas  
      And Leave Many Rural Consumers With Substandard Broadband Service Or Without  
     Any Broadband Service Whatsoever. ........................................................................................ 24 
 

V. IT IS CRITICAL THAT CERTAIN ASPECTS OF BROADBAND INTERNET  
 ACCESS AND VOIP SERVICE FALL UNDER REGULATORY OVERSIGHT  
IN ORDER TO PROTECT THE INTERNET, PUBLIC SAFETY AND SECURITY.25 

 A.    The Commission Must Require Interconnected VoIP Service To Pay Intercarrier  
        Compensation During Comprehensive USF, IC, and Broadband Reform.......................... 25 
 

VI. AS A CRITICAL COMPONENT OF A NATIONAL BROADBAND PLAN,  
STATE COMMISSIONS SHOULD BE ALLOWED TO VOLUNTARILY MOVE 
INTRASTATE ORIGINATING AND TERMINATING ACCESS RATES AND RATE 
STRUCTURES TO CAPPED INTERSTATE ACCESS RATE LEVELS AND 
STUCTURES OVER A REASONABLE TIME PERIOD. ............................................. 29 

VII.   AS A CRITICAL COMPONENT OF A NATIONAL BROADBAND PLAN, THE  
  COMMISSION SHOULD ADOPT AN ALTERNATIVE HIGH-COST USF COST  
   RECOVERY MECHANISM PRIOR TO THE IMPLEMENTATION OF USF  
  AND IC REFORM. ........................................................................................................... 30 

VIII. THE FCC SHOULD UTILIZE TITLE II REGULATION PURSUANT TO  
    SECTIONS 251 AND 256 OF THE ACT TO PROVIDE A FRAMEWORK FOR  
   OPENNESS. ....................................................................................................................... 33 

IX. THE COMMISSION SHOULD REQUIRE ALL VERTICALLY INTEGRATED  
 INTERNET BACKBONE AND SPECIAL ACCESS (MIDDLE-MILE)  
TRANSPORT PROVIDER RATES TO BE COST-BASED AND NON-
DISCRIMINATORY........................................................................................................... 36 
 



iv 
National Telecommunications Cooperative Association                                                                                                         GN Docket No. 09-51 
Initial Comments, June 8, 2009                                                                                                                                                FCC 09-31    
 

X. THE NATIONAL BROADBAND PLAN SHOULD ELIMINATE THE IDENTICAL  
 SUPPORT RULE AND BASE SUPPORT ON A CETC’S ACTUAL COSTS  
WITHIN 5 YEARS. ............................................................................................................. 40 

XI. ENHANCING RURAL HEALTHCARE SHOULD BE PART OF THE  
NATION’S BROADBAND PLAN. .................................................................................... 40 

XII. PROVIDING BROADBAND TO LOW-INCOME CONSUMERS SHOULD BE  
 INCLUDED IN THE NATIONAL BROADBAND PLAN.............................................. 41 

 A.     Background. .............................................................................................................................. 42 
 

 B.     The Proposed Low-Income Subsidies Are Substantial But May Miss Rural Consumers    
        Unless the Pilot Includes a Rural Set-Aside and Excludes a Requirement to Provide  
        Devices........................................................................................................................................ 44 
 

 C.     Amid The ETC Requirements, The Commission Should Require ETC Participants  
        To Disclose Advertised Broadband Speeds And Not Require Provisioning The Entire  
      Service Territory. ..................................................................................................................... 47 
 

XIII. THE COMMISSION SHOULD STRIVE TO APPLY REGULATORY  
FLEXIBILITY ACT (rfa) and establish ALTERNATIVE RULES TO REDUCE  
THE ECONOMIC IMPACT ON SMALL BROADBAND PROVIDERS AS  
PART OF ITS NATIONAL BROADBAND PLAN. ................................................... 48 

XIV. CONCLUSION. .............................................................................................................. 49 



 
Before the 

Federal Communications Commission 
Washington, D.C. 20554 

 
In the Matter of 
 
A National Broadband Plan for Our Future 

) 
) 
) 
) 

 
 
GN Docket No. 09-51 

 

 
 

INITIAL COMMENTS 
 

The Federal Communications Commission (Commission or FCC) seeks comment on 

what should be included in a comprehensive broadband plan for the United States.1  Specifically, 

the Commission seeks comment on how the FCC’s national broadband plan should reflect the 

Nation’s existing broadband needs, set clear goals to address these needs, provide a road map to 

achieve these goals, and establish benchmarks along the way towards achieving the Nation’s 

broadband goals.  The National Telecommunications Cooperative Association (NTCA)2 hereby 

submits its comprehensive broadband plan contained herein for the Commission’s consideration 

and hopeful adoption.   

I. INTRODUCTION AND SUMMARY 

In Acting FCC Chairman Michael J. Copps’ most recent Report to Congress on a Rural 
                                                      
1 In the Matter of a National Broadband Plan for Our Future, GN Docket No. 09-51, Notice of Inquiry (NOI), 
(released on April 8, 2009).   
2 NTCA is a premier industry association representing rural telecommunications providers.  Established in 1954 by 
eight rural telephone companies, today NTCA represents more than 585 rural rate-of-return regulated 
telecommunications providers.  All of NTCA’s members are full service rural local exchange carriers (LECs) and 
many of its members provide wireless, cable, Internet, satellite and long distance services to their communities.  
Each member is a “rural telephone company” as defined in the Communications Act of 1934, as amended (Act).  
NTCA’s members are dedicated to providing competitive modern telecommunications services and ensuring the 
economic future of their rural communities. 
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Broadband Strategy it states that rural broadband providers should be able to evolve “to keep 

pace with the growing array of transformational applications and services that are increasingly 

available to consumers and businesses in other parts of the country.”3  The report also recognizes 

that bandwidth requirements are growing and broadband networks deployed in rural areas should 

not merely be adequate for current bandwidth demands but also should be readily upgradeable to 

meet bandwidth demands of the future.4  Most importantly, the report correctly understands that 

in “many parts of rural America, the relatively high deployment costs per customer make relying 

on market forces alone an inadequate strategy for promoting the deployment of broadband 

services.”5  NTCA agrees wholeheartedly with this vision and assessment.   

During the last 20 years, rural carriers have invested in rural, high-cost and insular areas 

in the United States based on a system of rate-of-return (RoR) regulation, National Exchange 

Carrier Association (NECA) pooling, intercarrier compensation (IC) and rural embedded high-

cost universal service fund (USF) support.  This existing regulatory structure has allowed the 

Commission to meet its Congressional mandate to ensure rural consumers access to 

telecommunications services at prices that are affordable and comparable to services and prices 

received by urban consumers.   Rural carriers throughout the country continue to respond 

aggressively to the technological and financial challenges of today by rapidly transforming their 

traditional public switched telecommunications networks (PSTNs) into dynamic Internet 

protocol (IP) broadband-based consumer-oriented communications networks.  This response is 

natural for community-based rural providers that have a long history of taking their service 

quality responsibilities seriously.   Universal service will play an integral role in helping rural 
 

3Bringing Broadband to Rural America: Report on a Rural Broadband Strategy, Acting Chairman Michael J. 
Copps, Federal Communications Commission, GN Docket No. 09-29 (May 22, 2009) (Report on a Rural Broadband 
Strategy), ¶11. 
4 Id., ¶¶ 80 and 82. 
5 Id., ¶117. 
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providers meet current and future broadband challenges.    

The high-cost USF mechanisms will be vital in establishing the necessary cost recovery 

that must flow to those providers committed to providing broadband in the Nation’s most 

economically challenging areas.  The highest priority in the Commission’s National Broadband 

Plan must center on strengthening and preserving our universal service policies in a manner that 

restates the underlying program’s value in an IP world.  The current $7.2 billion contained in the 

American Recovery and Reinvestment Act (ARRA) broadband stimulus package and existing 

levels of high-cost USF support are woefully insufficient to meet the Nation’s growing 

broadband needs.  The Free Press estimates that to build broadband infrastructure to the 

approximate 7-9 million unserved households in the United States today it will cost $14-$45 

billion.6  This estimate does not take into consideration the cost of upgrading and maintaining 

the Nation’s existing broadband infrastructure to provide the next generation (10+ Mbps 

capability) broadband services to all American consumers similar to what other developed 

countries currently provide to their consumers.  Moreover, the cost per line, upon which the total 

estimate was based, appears to be significantly lower than the actual investment per line 

experienced by NTCA members.   

The Commission must accept the undeniable fact that in order to provide comparable 

affordable broadband to all Americans and elevate the United States broadband ranking 

worldwide, high-cost USF support must increase substantially, the pool of USF contributors 

must include all broadband Internet service providers, and the pool should also include content 

providers, such as Google, which impose tremendous costs on the broadband Internet access 

providers that make up the public Internet.    

 
6 Dismantling Digital Deregulation: Toward a National Broadband Strategy, by Derek Turner, Free Press, March 
2009, p. 102. 
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In the NOI, the FCC seeks comments on how to provide the most effective and efficient 

mechanisms for ensuring affordable broadband access by all citizens of the United States and 

how to develop a detailed strategy for achieving affordability of such service and maximum 

utilization of broadband infrastructure and service by the public.7  To ensure the goal of a viable 

and open public Internet with high-quality, affordable and comparable high-speed broadband 

service to all consumers, the Commission must focus on providing sufficient, sustainable, and 

predictable USF support for broadband services throughout the “highest-cost areas” in the United 

States.   Specifically, the Commission should adopt the following reasonable, timely, and 

prudent measures as the main components of its National Broadband Plan to achieve this 

overarching goal:   

1. Define “broadband” based on high-speed Internet access capabilities during peak-hour or 
busy-hour load that are generally available in a significant sample of service offerings in 
urban areas to establish a standard of comparability and affordability in urban and rural areas.  
As the capability of broadband technology and IP applications develop, the definition must 
evolve to meet consumer, education, business, and public health/safety demands.  By linking 
the definition to generally available services, affordability, and comparability, the definition 
is enduring, technology neutral, and in the public interest.    

 
2. Include “broadband Internet access service” in the definition of “universal service.” 
 
3. Open a proceeding to define and identify “Market Failure Areas” throughout the United 

States and target these areas for future high-cost broadband USF support in order to ensure 
consumers living in these areas have access to affordable and comparable broadband service.   

 
4. Define a “Market Failure Area” as an area that does not have the population base or 

economic foundation for any provider to justify broadband facilities build-out and ongoing 
maintenance without external monetary support. 

 
5. Reclassify wireline and cable “broadband Internet access service,” as “telecommunications 

service.” 
 
6. Regulate broadband Internet access service providers under Title II common carrier 

regulation. 
 

 
7 NOI, ¶13.   
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7. Apply a Title II earnings review to all broadband providers who voluntarily receive federal 
high-cost broadband USF support. 

 
8. Allow rate-of-return (RoR) carriers to receive future federal high-cost broadband USF 

support through the Interstate Common Line Support (ICLS) mechanism, and price-cap 
carriers seeking to receive future broadband USF support through the Interstate Access 
Support (IAS) mechanism, when they voluntarily choose to have their broadband services 
regulated under Title II and voluntarily provide their total company regulated Title II costs, 
revenues, and earnings to be used when determining their future broadband high-cost USF 
support disbursements.   

 
9. Include ongoing operations and maintenance expenses, in addition to construction cost, in the 

calculation of the future high-cost broadband USF support. 
 
10. Transition all high-cost voice USF support to high-cost broadband USF support over a 

reasonable time period to avoid rate shock, prevent service disruptions, and provide stability 
and certainty during the transition. 

 
11. Maintain RoR regulation for rural ILECs throughout the transition period and allow rural 

ILECs to base their high-cost USF support on each carrier’s study area average costs to 
ensure affordable and uninterrupted broadband Internet access service to rural, high-cost 
consumers. 

 
12. Allow RoR rural carriers to provide stand-alone/naked broadband service with the same level 

of universal service funding as allocated to their bundled voice and broadband service during 
and after the transition period.   

 
13. Expand the base of USF contributors to include all retail broadband Internet access service 

providers. 
 
14. Open a proceeding to determine whether other companies that impose significant costs on the 

public Internet, such as Google, should be required to contribute to the new high-cost 
broadband USF mechanism.   

 
15. Assess USF contributions based on telecommunications and broadband revenues. 
 
16. Include Internet backbone and special access (middle-mile) transport service costs in the 

calculation for determining future high-cost USF broadband support. 
 
17. Eliminate the identical support rule and base high-cost USF support on each company’s own 

costs within 5 years.   
 
18. Refrain from capping and/or freezing rural carrier high-cost USF support because this will 

halt broadband deployment in high-cost areas and leave many rural consumers with 
substandard broadband service or without any broadband service whatsoever. 
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19. Require IP/PSTN traffic, specifically interconnected VoIP traffic, to pay applicable tariffed 
originating and terminating interstate access rates, intrastate access rates, and reciprocal 
compensation rates, throughout the transitional period and/or until such time as there is no 
longer a PSTN.    

 
20. Implement intercarrier compensation (IC) reform as part of the National Broadband Plan by 

allowing state commissions to reduce voluntarily, on a company-by-company basis, intrastate 
originating and terminating tariffed access rates to interstate tariffed access rate levels within 
5 years, and at the same time freeze interstate originating and terminating access rates in 
order to keep interstate access rates from increasing. 

 
21. Establish a Restructure Mechanism (RM) as part of IC reform that allows RoR carriers to 

recover lost access revenues not recovered in end-user rates through supplemental ICLS and 
price-cap carriers to recover lost access revenues not recovered in end-user rates through 
supplemental IAS.       

 
22. Establish Title II interconnection and network management rules pursuant to Sections 251 

and 256 of the Act to allow for the seamless transmission of communications between public 
broadband Internet access networks.   

 
23. Require vertically-integrated Internet backbone and special access (middle-mile) transport 

provider rates to be cost-based and non-discriminatory.   
 
24. Expand and make permanent the Universal Service Fund’s Rural Health Care Pilot Program.  

Telemedicine networks made possible by broadband services save lives and will improve the 
standard of healthcare and life in sparsely populated, rural areas.  Telehealth and 
telemedicine must be a critical component to the National Broadband Plan. 

 
25. Improve the proposed broadband pilot program for low-income customers by setting aside 

half of the pilot program funds for rural low-income consumers and by clarifying the speed 
and device availability requirements.  Permitting eligible carriers to use the low-income 
broadband pilot program to offer broadband internet access to part of their service territories, 
rather than the entire territory, will enhance participation in the pilot program and, 
consequently, give more rural consumers affordable broadband internet access. 

 
26. Use the Regulatory Flexibility Act (RFA) (5 U.S.C. Section 601) effectively and adopt 

alternative rules to reduce the economic burden on small providers of broadband Internet 
access service, such as RoR rural carriers.  

 
NTCA’s proposed National Broadband Plan for Rural America will allow the 

Commission to meets its regulatory responsibility, promote the public interest, convenience, and 

necessity, spur development of new advanced communications technologies and broadband 

deployment, and most importantly ensure that consumers living in rural high-cost areas are able 
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to receive evolving high-quality, affordable broadband services throughout the 21st century.     

II. BROADBAND INTERNET ACCESS IS THE CRITICAL REFERENCE POINT 
FOR ALL FUTURE NATIONAL BROADBAND PLANS AND POLICIES. 

 
 

The Commission seeks comment on several questions related to the definition of and 

access to broadband capability.8  NTCA contends that the broadband capability most critical to 

the public interest is broadband service offered by Internet service providers (ISPs) generally 

referred to as “Broadband Internet Access.”  Broadband Internet Access has historically provided 

the substrate for IP applications.  The innovation and unprecedented information explosion 

associated with the Internet depends upon Broadband Internet Access as a basic service.  

Broadband Internet Access, in its basic form, is the transmission capability that enables high 

throughput connectivity between “public” Internet addresses on a packet switched basis.  

Broadband IP services, such as Internet protocol television (IPTV), that operate on private 

networks are not considered Broadband Internet Access.   

While many types of broadband may fulfill the above functional definition of Broadband 

Internet Access, the operating characteristics of the service are also of vital importance and 

should be taken into consideration.  To that end, a rigorous definition of Broadband Internet 

Access including the speed of the service is needed.  Such a definition will allow measurement 

of end-to-end throughput to assess the performance of the service and allow estimates of the 

facility cost to deliver the service.  Performance measurements can only be managed, however, 

in jurisdictions where statutory authority can be exercised.  Since the FCC does not have 

jurisdiction outside the United States, throughput can only be measured for domestic points of 

connection.   

 
8 Id. ¶ 16-18. 
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Sufficient bandwidth in local distribution facilities is a necessary condition for a high 

throughput Broadband Internet Access service offering, but not the only one.  Middle mile and 

backbone facilities must have sufficient capability to meet customers’ broadband demand.  

Moreover, these broadband standards should evolve with technological improvements since end-

to-end throughput will need to be expanded to accommodate more resource intensive multimedia 

applications.  Finally, rural broadband standards must be anchored in economic reality. 

Broadband deployment and price goals for rural markets should be based on a representative 

sample of the basic level of broadband Internet access service available in urban areas, and 

updated annually. 

A. Defining Broadband. 
 
The Commission asks whether its national broadband plan should bring broadband to 100 

percent of the country.9  The answer is yes.  The Act specifically charges the Commission with 

regulating affordable and comparable communications service to all Americans.10  Broadband 

Internet access is the communications platform of today and tomorrow.  It is the foundation of all 

21st century communications and must be affordable to all citizens to ensure achieving the 

economic, education, defense, and public health and safety goals of the United States.   

The FCC also asks to whether broadband will require continued funding of operations 

and maintenance.11  The answer again is yes.  Without continued federal high-cost USF support 

for broadband operations and facilities maintenance, rural consumers will have substandard 

broadband service or no broadband service in the future.  Such a result is contrary to the Act and 

would weaken the Nation’s economy, national security, public health and education. 

 
9 Id. ¶ 38. 
10 Sections 151, 152, and 254 of the Act. 
11 Id. ¶ 40. 
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As with any changing technology, the definition of the broadband supported service 

necessarily will evolve over time.  The Commission therefore should define broadband based on 

peak-hour or busy-hour high-speed Internet access capabilities that are generally available in a 

significant sample of service offerings in urban areas to establish a standard of comparability and 

affordability in urban and rural areas.  As the capabilities of broadband technology and IP 

applications develop, the definition must evolve to meet consumer, education, business, and 

public health/safety demands.  By linking the definition to generally available services, 

affordability, and comparability, the definition is enduring, technology neutral, and in the public 

interest.   

This approach to defining broadband takes into consideration the “functionality” of 

broadband Internet access service which enables connectivity and intelligence sharing between 

“public” Internet addresses on a packet switched basis.  In addition, this approach takes into 

consideration broadband “capability” such as sufficient bandwidth and speed which are critical 

to broadband performance.  Lastly, this approach acknowledges that broadband Internet access 

service must evolve rapidly to meet the substantial bandwidth needs of consumers, businesses, 

educational institutions, and public health, and public safety institutions throughout the United 

States.   

B. Include Broadband In The List of Services Supported by High-Cost USF Support. 
 

The Commission seeks comment on whether it should modify its universal service 

programs to include broadband as a supported service eligible to receive support directly from 

the federal high-cost USF mechanism and the low-income USF mechanism.12  The answer is a 

definitive yes.  NTCA urges the Commission to establish a broadband universal service policy 

 
12 Id. ¶ 41.   
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that will take into consideration the financial burdens placed on small, rural LECs serving high-

cost areas throughout the United States.  The Commission needs to make broadband Internet 

access service a USF supported service in order to make broadband affordable to all consumers 

living in rural and high-cost areas throughout the United States.  

III. THE MARKET FOR BROADBAND INTERNET ACCESS IN MANY RURAL 
AREAS IS NOT FINANCIALLY VIABLE FOR ENTRY, AND WILL REQUIRE 
SUPPLEMENTAL FUNDING IF A NATIONAL BROADBAND PLAN IS TO BE 
SUCCESSFUL.  

 
 The FCC questions whether and how competition among broadband providers is 

sustainable, in particular how “subsidizing” more than one provider in areas with low population 

density affects the ability of providers to achieve optimal economies of scale and to continue to 

operate effectively.13  Such questions pertaining to broadband competition in rural areas shed 

light on a fact NTCA member companies have long known, either with traditional voice or now 

with broadband:  Many rural markets are too sparsely populated and thus too expensive for even 

a single provider.  Funding multiple carriers in rural markets is inefficient and expensive.  In 

addition, while the existing federal universal service system has been essential in aiding rural 

carriers in attaining the broadband deployment record that regulators have recognized,14 

continued funding is necessary to support the investments already made and additional funding 

beyond that in today’s USF will be necessary to engender broadband deployment to the nation’s 

most rural areas.  If the national broadband plan is going to realistically bring service to these 

areas, providers must have assurances that the investments and expenses they are required to 

make will be justified by public policy.   

 
 

13 See Notice ¶49. 
14 See, for example, Recommended Decision of the Federal-State Joint Board on Universal Service (rel. January 29, 
2008), citing rural LECs for the “commendable” job of providing broadband and voice services to their  
customers, ¶ 30.     
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A. The Commission Should Open a Proceeding to Define and Identify “Market Failure 
Areas” Throughout the United States and Target These Areas for Future High-Cost 
Broadband USF Support in Order to Provide Consumers Living In These Areas 
with Affordable Broadband Service.   

 
One of the FCC’s chief goals in this NOI, requesting comments on policy changes 

necessary to bring broadband services to rural customers, is itself recognition that there are areas 

of the nation today where changes are necessary to make that goal a reality.  In light of the 

scarcity of government funding that would be available if broadband deployment is to become a 

national universal service goal, NTCA believes that the Commission must undertake the 

daunting but essential task of identifying rural areas where the market alone cannot support even 

one broadband carrier without supplemental support such as from USF.   

Toward that end, NTCA herein introduces a new term that it suggests be adopted for 

identifying these locations, “market failure areas.”  This term accurately depicts the fact that 

many areas of the nation simply do not have the population base for any provider to justify 

broadband facilities build-out and ongoing maintenance without assistance.  These “market 

failure areas” need to be determined at a sufficient level of granularity so that (1) support is 

targeted at specific areas that cannot otherwise produce adequate retail revenues to cover a 

carrier’s costs, and (2) universal service funding resources will be targeted and conserved.  

NTCA recommends that the Commission open a proceeding to define and identify “market 

failure areas” throughout the United States, and then determine the most efficient method for 

distributing future high-cost broadband USF support to these areas in order to provide affordable 

broadband service to consumers living in these areas.        

In addition, the FCC seeks further comment on the role of regulation in achieving the 

objectives contemplated by Congress in establishing a broadband plan, and specifically where 

market-based policies have been unsuccessful in ensuring broadband Internet access and “what 
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lessons can be learned with regard to whether market forces alone can deliver broadband to rural 

areas.”15  NTCA applauds the Commission for recognizing that there are swaths of the country 

where regulatory intervention will be required to ensure broadband infrastructure is deployed and 

operated.  As a first step in the process, NTCA recommends that market failure areas should be 

established by dividing the nation geographically into support areas that are small enough to 

reasonably demonstrate the costs of broadband facilities and operating expenses in each area.   

These areas will need to be developed to accurately confirm that support is required in order to 

ensure broadband deployment to all households and businesses in that support area. 

NTCA urges the Commission to gather input, as soon as possible, from all interested and 

affected parties on how to establish exactly which areas are too costly and thus would qualify as 

broadband “market failure areas,” as opposed to markets that do not require future high-cost 

broadband USF support.  The process needs to be transparent and focused on areas – not 

providers -- so that it is not dominated by corporations with the largest reservoir of financial, 

technical and political resources.   

Clearly, the establishment of market failure areas will also need to help address the 

widely recognized problem of lack of broadband services in rural areas served by non-rural price 

cap-regulated carriers.16  Focusing on costs of providing broadband services in all market failure 

areas should be beneficial in making these areas more desirable for economic development 

investment and jobs creation.  NTCA believes that ultimately targeting broadband support to 

market failure areas is sound public policy that is absolutely necessary if citizens residing in the 

 
15See Notice ¶ 37.  
 
16 See, for example, Comments of National Association of State Utility Consumer Advocates, FCC Docket No. 08-
262, at p. 26, fn 108, which state that “it is widely known that rural carriers have done a better job of bringing 
broadband to their customers than have non-rural carriers (at least in the rural portions of the non-rural carriers’ 
territories).”    
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most high-cost, rural areas, especially very sparsely populated unincorporated areas, are ever to 

receive affordable and comparable broadband service during the 21st century. 

B. The FCC Should Establish Cost Data to Identify “Market Failure Areas” and 
Target Support to Such Areas. 

 
The Commission also questions whether the national broadband plan should seek to bring 

broadband to 100 percent of the country, and in the process how useful or necessary is it to 

understand the costs of deploying broadband networks in unserved or underserved areas.17  

NTCA obviously believes that if the plan is to be equitable, then of course it will have to attempt 

to achieve the goal of broadband availability for every citizen, regardless of where they live.  To 

accomplish this, the Commission must heed the universal service requirements contained in 

law18 and undertake the critical step of determining broadband network and operating costs that 

lead to designation of “market failure areas.” 

The challenges in determining costs are undoubtedly formidable, as the Commission 

itself recognizes.19  But establishing such costs, and thus determining what areas of the country 

require support, seems to be the only way to overhaul the universal service system if the 

broadband national plan is to fulfill its promise to all Americans.  Prior to understanding such 

costs, though, a definition of broadband Internet access will have to be adopted, as spelled out in 

Section II of the Comments.  Once that occurs, then the Commission will know the target for 

which it is aiming.  

NTCA acknowledges there are justifiable concerns about the reliability of any cost 

methodologies that the Commission might consider.  In particular, accurately determining costs 

in rural areas presents significant challenges since the costs per customer are so much higher and 
 

17 See Notice ¶38. 
18 Section 254 (a)(1) of the Telecommunications Act of 1996 requires that “access to advanced telecommunications 
and information services should be provided in all regions on the Nation.” 
19See Notice ¶38.  
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the variables (such as customer density and terrain) differ so drastically across locations.  The 

Commission asks whether cost models are viable in estimating broadband costs, and if so 

whether they can be verified in an objective, dependable manner.20  NTCA appreciates the 

concerns about validity of any cost models for rural costs.  Such concerns are as valid today as 

they were almost a decade ago when the Commission adopted the Rural Task Force 

recommendation  to not utilize the non-rural LEC proxy model in determining rate-of-return 

LEC costs for universal service funding.21  Nevertheless, it is critical that once a definition of 

broadband Internet access service is settled upon, the Commission must seek a realistic, credible 

and transparent process to determine deployment and operating costs for broadband networks in 

the above-mentioned “market failure areas” and to distinguish those cost characteristics from 

urban areas.          

IV. WHILE EXISTING UNIVERSAL SERVICE POLICIES HAVE HELPED 
ACHIEVE BROADBAND AVAILABILITY ACHIEVED BY RURAL CARRIERS, 
THAT FUNDING IS INADEQUATE TO ACHIEVE UBIQUITOUS AND 
SUSTAINABLE BROADBAND DEPLOYMENT AND MAINTENANCE  

 
 Certainly in great part due to existing universal service federal policy, as the Commission 

observes,22 carriers have made advancements in broadband deployment by making investments 

with the assistance of high-cost support.  It is undeniable that rural LECs in particular have been 

progressive in deploying broadband-capable plant, despite flat or declining federal USF support 

for rural LECs in general for the majority of this decade.23 According to a 2008 NTCA survey, 

 
20 Id  
21 See Rural Task Force Recommended Decision to Federal-State Universal Service Joint Board (rel. Sept. 29, 
2000), CC Docket 96-45.   
22 Id  ¶ 39. 
23 See Recommended Decision, Federal-State Joint Board on Universal Service (“Joint Board Recommended 
Decision”)  FCC 08-22 (rel. January 29, 2008), ¶ 39.  In fact, because rural LECs had done a commendable job of 
providing voice and broadband services, the Joint Board concluded it was in the public interest to maintain existing 
rural LEC USF support mechanisms based on the provider’s embedded costs.  
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every responding company offered broadband service to some portion of their customer base.24  

Yet a chasm remains in broadband availability between urban and rural areas, even those served 

by rural LECs, leading to the inevitable conclusion that modifications to universal service policy 

are essential if national broadband goals with even reasonably comparable speeds are to become 

a reality.   

A. Broadband Internet Access Service Should Be Declared a Telecommunications 
Service Subject to Title II Common Carrier Regulation. 

 
 NTCA is heartened by the questions and processes posed by the Commission that appear 

to signal a “sea change” of sorts in the agency’s approach to bolstering broadband services. The 

Commission asks whether and why market-based policies have been unsuccessful in achieving 

broadband access, as well as the efficacy and efficiency of regulation in achieving better access.  

NTCA responds with a resounding “yes” to the lack of success of market-based policies in rural 

areas and to the need for regulation in improving broadband access in these same areas.  

 As an initial matter to stimulate deployment, broadband access to the Internet should be 

added to the list of supported services eligible to receive support from High-Cost and Low-

Income USF programs.  But such designation is only the first hurdle to clear in improving the 

regulatory environment and incentives for broadband deployment in very rural areas.  If the 

Commission properly follows suit and adds broadband access to the definition of supported 

services, it necessarily follows that in accordance with Section 254 language recognizing that 

“universal service is an evolving level of telecommunications services that the Commission shall 

establish under this section,”25 broadband Internet access will become a telecommunications 

service and in the process subject to common carrier regulation under Title II as is the case with 

 
24 NTCA 2008 Broadband Internet Availability Survey Report, 2008, p. 6. 
25 See Telecommunications Act, Section 254(c)(1).  
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any telecommunications service.   

This change would require a modification to the Commission’s 2005 Order in CC Docket 

No. 02-33, in which the Commission allowed companies the ability to offer the transmission 

component of their wireline broadband Internet access service on a non-common carrier or 

common carrier basis.26  Then not only would broadband Internet access services become 

eligible for universal service support under such action, but the services would also be subject to 

other common carriage regulations that the Commission may determine necessary to improve 

affordability and availability for consumers, and also to promote public safety and homeland 

security as the nation increasingly relies on these services for the majority of its communications 

needs.27    

B. The Commission Should Apply a Title II Earnings Review To All Broadband 
Providers Who Voluntarily Seek Future Federal High-Cost Broadband USF 
Support. 
 
To ensure affordable and comparable broadband Internet access service to all Americans, 

while at the same time preventing the fraud, waste and abuse of the federal high-cost USF 

support mechanisms, the Commission should impose additional regulatory scrutiny on carriers 

seeking high-cost broadband USF support while creating a regulatory contract between 

broadband providers and the FCC.  Specifically, all carriers seeking to receive federal high-cost 

broadband USF support will voluntarily agree that their company’s regulated Title II costs, 

revenues, and earnings will be used when determining their future broadband high-cost USF 

support disbursements as a condition of receiving such support.  Future broadband high-cost 

USF support should be distributed as supplemental ICLS or IAS support.  Those carriers that 

 
26 See Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC Docket No. 02-33, 
Report and Order and Notice of Proposed Rulemaking, 20 FCC Rcd 14853, (2005) (Wireline Broadband Internet 
Access Order), aff’d sub nom. Time Warner Telecom, Inc. v. FCC, 507 F.3d 205 (3d) Cir. 2007).   
27 See Notice ¶ 72. 
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voluntarily agree to have their broadband services regulated under Title II would receive 

supplemental ICLS or IAS to the extent necessary to recover all reasonable regulated costs.  RoR 

carriers’ earnings would be adjusted to 11.25% and price cap carriers’ earnings would be 

adjusted in accordance with price cap rules.   

Regulators and Congress are asking carriers to build a national broadband network.  

Rural LECs are attempting to do their part in the rural high-cost areas they serve.  Carriers 

operating in rural, high-cost areas should neither be expected nor required to commit resources 

without a reasonable expectation of a return on their investment.  Likewise, the Commission, 

Congress, and the American public are entitled to know that federal USF dollars are being used 

to support this national broadband network and that these USF dollars are being used prudently 

and consistent with the FCC’s National Broadband Plan. 

C. New Broadband Universal Service Must Support Both Construction and Ongoing 
Operations and Maintenance. 

 
The Commission also asks whether, if it modifies existing universal service programs, 

priority should be given just to funding of construction of networks, or if ongoing support for 

operations and maintenance is essential.28  NTCA urges that priority be given to both network 

construction and to ongoing operations and maintenance, similar to the existing federal USF 

programs that support both capital investments and ongoing expenses.29  Funding construction of 

broadband networks alone will not be adequate to provide the certainty that any provider will 

require to make the commitment to invest in, operate and maintain broadband services in areas 

that do not otherwise justify the risk.30   

 
28 See Notice ¶ 41. 
29 Current USF allows for recovery of circuit-switched costs and the portion of broadband costs common with the 
circuit-switched network.   
30 NTCA continues to recommend that broadband expenses supported by a new USF include middle-mile and access 
to the Internet backbone.  These costs are considerably higher in rural areas because of the distance of middle-mile 
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 As stated above, NTCA proposes that future USF support for broadband construction, 

operations and maintenance would be limited to qualifying “market failure areas” that the 

Commission ultimately designates.  For companies under rate-of-return regulation, since 

broadband access to the Internet would become a telecommunications service, federal USF for 

these qualifying areas would be limited to the federal authorized rate of return, which would 

further constrain financial demands on the new broadband USF.  

D. The Transition from Existing USF to Broadband USF Should Take Place Over A 
Reasonable Period of Time to Ensure Stability. 

 
While making broadband access to the Internet part of the universal service definition 

will unquestionably help spur on deployment in rural areas, it is critical that the transition from 

circuit-based USF to a broadband mechanism is carefully managed and gradual.  The 

Commission asks whether the existing USF programs might be better targeted to address 

broadband deployment.31  NTCA recommends ultimately doing so.  However, it is critical that 

the progress gained under existing high-cost USF (particularly in areas served by rural ILECs) 

not be inadvertently disrupted with a premature, unwarranted discontinuation of existing High-

Cost programs.  Without careful thought to this transition, the Commission could not only thwart 

additional investment but could also jeopardize the service that has been successfully deployed 

today.  This transition is consistent with the Joint Board’s 2008 proposal, which similarly 

recommended a transition of an unspecified period of time from existing High-Cost USF to a 

broadband fund.32    

 
transport facilities and the lack of competition for such facilities in rural areas. See Initial Comments, NTCA, WC 
Docket No. 05-337, CC Docket No. 96-45,    
31 See Notice ¶41. 
32 See Joint Board Recommended Decision  ¶ 31. 
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E. The Commission Must Maintain RoR Regulation for Rural ILECs Throughout The 
Transition Period and Allow Rural ILECs to Base Their High-Cost USF Support on 
Each Carrier’s Study Area Average Costs to Ensure Affordable and Uninterrupted 
Broadband Internet Access Service to Rural, High-Cost Consumers. 

 
The Commission must maintain existing RoR regulation for rural ILECs throughout the 

period of transforming the voice high-cost USF support mechanisms to broadband high USF 

support mechanisms.  Any disruptions to the current rural high-cost USF mechanisms, RoR 

regulation, intercarrier compensation, and NECA pooling mechanisms during the development 

and implementation of a future broadband high-cost USF support mechanism will likely leave 

many rural consumers without service or result in price increases that will prevent consumers 

living in these areas from purchasing broadband Internet access service.  This scenario would 

violate the Commission’s universal service affordability and comparability requirements.  The 

transition to an all broadband universal service mechanism must be done carefully, prudently and 

within a reasonable time period so that all rural, high-cost consumers are unharmed in the 

process.  To ensure this, the FCC must allow rural ILECs to base their high-cost USF support on 

each carrier’s study area average costs to ensure quality broadband Internet access service is 

uninterrupted and remains affordable to the consumers living in their high-cost service areas. 

F. Expand The Base of USF Contributors to Include All Broadband Internet Access 
Service Providers Without Exception. 

  
If broadband access to the Internet becomes USF-eligible, the Commission asks whether 

contributions to universal service should be required from broadband providers.33  Since 

broadband access would be designated as a telecommunications service and eligible for USF 

under NTCA’s proposal it is essential that all broadband providers contribute to universal 

service.  Expanding the contributions base to all broadband providers is especially appropriate 

 
33See Notice ¶ 41. 
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given Congress’ mandate for the Commission to develop a national plan to bring broadband to 

all consumers.  Furthermore, broadening the base of contributions will minimize funding 

requirements, while also paving the way for fairer and quicker deployment of broadband in 

hardest-to-reach areas.   

NTCA therefore urges the Commission to expand the pool of USF contributors to include 

all cable, wireline, wireless, electric, and satellite broadband Internet access providers, all voice 

substitute services and all special access service providers.  Section 254(d) specifically provides 

the Commission with permissive authority to require any provider of interstate 

“telecommunications” to contribute to universal service.  The underlying transmission 

component of all broadband Internet access services is “telecommunications” as defined by the 

Act.34  Requiring all broadband service providers and all voice substitute providers to contribute 

will provide sufficient universal service collections and create long-term stability in the USF 

contribution methodology.35    

G. The Commission Should Open A Proceeding To Determine Whether It Can Expand 
The Base of USF Contributors to Include Information Service Providers, Such As 
Google, Ask.com, Bing, and Yahoo, Which Impose Substantial Costs On The Public 
Internet. 

 
A recent study demonstrates that Google’s search engine imposes an enormous 

bandwidth demands on Nation’s public Internet and that Google’s bandwidth usage is rising 

                                                      
34 Telecommunications is defined as the transmission, between or among points specified by the user, of information 
of the user’s choosing, without change in form or content of the information as sent and received.  47 U.S.C. § 
153(43).  Information service is defined as the offering of a capability for generating acquiring, storing, 
transforming, processing, retrieving, utilizing, or making available information via telecommunications.  47 U.S.C. § 
153(20).   
35 NTCA also urges the Commission to continue to assess USF contributions based on revenues as part of the FCC’s 
National Broadband Plan.  Revenues-based assessment methodology is technologically neutral, and will not be 
overly influenced by the ongoing migration to IP technologies.  If the Commission assesses a broad base of services, 
the contribution factor will stabilize or decrease, which will limit the migration away from currently assessed 
services.  NTCA strongly urges the Commission to retain the current revenues-based contribution methodology for 
USF assessments, which has proven to be the most equitable, non-discriminatory, and administratively feasible 
mechanism for providing specific and predictable universal service support in accordance with the Act. 
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rapidly.36  The study also demonstrates, however, that Google’s bandwidth usage is substantially 

greater than its bandwidth costs, which appear to be subsidized by consumers.  The study 

estimates that Google used 16.5 percent of all U.S. Consumer Internet traffic in 2008.  Google’s 

share of this traffic is estimated to grow to 25 percent in 2009, and 37 percent in 2010.  What 

drives this insatiable appetite for bandwidth is Google’s search engine bots which regularly copy 

every page on the Internet, some as frequently every few seconds, and Google’s YouTube video 

streams which account for almost half of all video streamed on the public Internet.    

The study found Google’s paid share of its U.S. consumer broadband Internet bandwidth 

costs to be approximately $344 million in 2008 or just 0.8 percent of all U.S. consumer 

bandwidth costs in 2008.  Thus, when comparing Google’s 2008 bandwidth usage to total U.S. 

consumer bandwidth costs in 2008, Google apparently received an implicit $6.9 billion subsidy 

from American consumers.  It is estimated that Google will receive a consumer subsidy of 

between $7-$15 billion annually in 2009 and 2010.  This apparent growing consumer cost 

burden may threaten the future affordability of retail broadband Internet access services and 

jeopardize the future deployment and subscription of broadband to all Americans. 

To verify this information and insure that search engine companies, such as Google, are 

paying their fair share of the bandwidth usage on the public Internet, the Commission should 

open a proceeding to determine whether the Commission should require Google to contribute to 

future high-cost USF support mechanisms.   Expanding the base of USF contributors to include 

Internet service engine companies such as Google, Ask.com, Bing, and Yahoo would help the 

Commission in its efforts to achieve the goal of providing sustainable and affordable broadband 

Internet access services to all Americans.     

 
36 A First Ever Research Study:  Estimating Google’s U.S. Consumer Internet Usage & Cost – 2007-2010, by Scott 
Cleland, President Precursor LLC, Chairman, NetCompetition.org (December 4, 2008).   
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H. The Commission Should Include Internet Backbone and Special Access (Middle-
Mile) Transport Service Costs In The Future USF Broadband Support Calculation. 

 
The Commission seeks comment on what it should do concerning middle-mile transport 

cost to the IP backbone.37  NTCA recommends that the Commission include Internet backbone 

and middle-mile special access transport costs as part of a future high-cost broadband USF 

support determination.  NTCA currently urges the Commission to require that Internet backbone 

and middle-mile transport services be nondiscriminatory and cost-based.  If Internet backbone 

and middle-mile costs are included in the definition of universal service, ensuring that such 

services are non-discriminatory and priced at cost will help keep the overall universal service 

funding obligation low.  However, these costs will still be substantial in very high-cost sparsely 

populated areas and should be included the future high-cost broadband USF support calculation.     

ISPs will be the LECs of the future.  ISP revenues and expenses therefore should be 

regulated under Title II and should be considered part of the high-cost USF broadband 

calculation.  Internet and network expenses should be recoverable within limits.  Allowing the 

recovery of Internet backbone and middle-mile transport costs as part of the future broadband 

USF mechanism will help ensure that high-cost rural consumers receive comparable and 

affordable broadband services. 

I. Allow RoR Rural Carriers To Provide Stand-Alone/Naked Broadband Service With 
The Same Level Of Universal Service Funding As Allocated To Their Bundled Voice 
And Broadband Service During And After The Transition Period. 

 
Under the current rules, many rural ILECs provide consumers living in their high-cost 

service areas with a bundled voice and digital subscriber line (DSL) broadband service offering 

under a NECA tariff.  This bundled service provides high-cost rural consumers with both 

affordable voice and broadband services.  The NECA tariff rate for bundled voice and DSL 

 
37 NOI, ¶¶ 17 and 35.   
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service is also significantly cheaper than the NECA tariff rate for stand-alone DSL broadband 

service because the voice component of the bundled service offering is supported by high-cost 

USF support, whereas the stand-alone broadband DSL service is not supported by USF.   

Rural consumers receiving broadband service in rural ILEC service areas know they are 

receiving the highest quality broadband service, and in some cases, the only broadband service 

available in these areas.  Like urban consumers, rural consumers are seeking cheaper voice 

services via wireless and VoIP, but still want to keep their high-quality rural ILEC broadband 

service.  The current high-cost USF rules, however, make it very difficult for consumers to 

purchase only rural ILEC broadband service.  NTCA therefore recommends that during the 

development, implementation and completion of the Commission’s National Broadband Plan, 

that the FCC stay the current rural ILEC voice/broadband bundling rules and allow rural ILECs 

to offer stand-alone/naked DSL broadband service with same levels of high-cost USF support 

that would be allowed in their bundled voice/broadband service offering.   

Given that the Commission and Congress seek to move all voice USF support into future 

broadband USF support and seek to accelerate affordable broadband deployment and penetration 

throughout the United States, it is good public policy for the Commission to immediately stay 

any USF support rules that will hinder making broadband services affordable to consumers.  

NTCA’s proposed stay of the current rural ILEC voice and broadband bundling rules, pending 

the Commission implementation and completion of the FCC’s National Broadband Plan, will 

allow rural ILECs to continue to provide affordable broadband services and accelerate new 

broadband deployment in currently unserved areas.  NTCA’s proposed stay is consistent with the 

FCC’s mission of providing affordable broadband services to all consumers and is consistent 

with the ARRA Broadband Stimulus Plan. 
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J. The Commission Should Refrain From Capping and/or Freezing Rural Carrier 
High-Cost USF Support Because This Will Halt Broadband Deployment In High-
Cost Areas And Leave Many Rural Consumers With Substandard Broadband 
Service Or Without Any Broadband Service Whatsoever. 

 
The Commission seeks comment on how it should modify its current USF support 

mechanisms as part of its National Broadband Plan.38  When adequate funding is available, rural 

ILECs respond by investing to bring high-quality broadband to their customers.39  These 

companies provide vital communications services to rural communities.  These services are often 

vastly superior to services offered to similarly situated consumers in areas served by RBOCs.  

Rural ILECs should be rewarded and encouraged for investing, not penalized by the imposition 

of additional, uncompensated broadband build-out requirements.  The Commission should 

therefore not impose additional USF caps (and/or support freezes) that unlawfully foreclose all 

opportunities for rate-of-return carriers to earn the authorized rate of return, or shift excessive 

costs to rural consumers in violation of the comparable rate requirement of Section 254 of the 

Act.   

If there were an economically feasible way that the most remote customers could be 

provided broadband through any method other than satellite, rural carriers would undoubtedly be 

doing so.  Rural carriers currently use a variety of technologies to reach customers: DSL, fiber to 

the home/fiber to the curb, wireless (both licensed and unlicensed), satellite and cable modem.  

These carriers are intimately familiar with rural issues and challenges, and understand the best 

way to serve their customers - who are, in large part, friends and neighbors in their community.  

While great strides in rural broadband deployment are being made, there is undeniably much 

 
38 NOI, ¶¶ 39-41. 
39 See NTCA 2008 Broadband/Internet Availability Survey Report, October 2008, 
http://www.ntca.org/images/stories/Documents/Advocacy/SurveyReports/2008ntcabroadbandsurveyreport.p
df.    
 

http://www.ntca.org/images/stories/Documents/Advocacy/SurveyReports/2008ntcabroadbandsurveyreport.pdf
http://www.ntca.org/images/stories/Documents/Advocacy/SurveyReports/2008ntcabroadbandsurveyreport.pdf


25 
National Telecommunications Cooperative Association                                                                                                         GN Docket No. 09-51 
Initial Comments, June 8, 2009                                                                                                                                                FCC 09-31    
 

                                                     

more progress necessary before broadband is available to all.  Caps and/or freezes on high-cost 

USF support are fundamentally inconsistent with the Commission’s broadband build-out goals.  

Most rural companies have deployed broadband throughout most of their serving areas.  Without 

the assurance that necessary funding will be available, companies cannot make the significant 

financial commitment to reach the remaining customer locations with broadband facilities.   

V. IT IS CRITICAL THAT CERTAIN ASPECTS OF BROADBAND INTERNET 
ACCESS AND VOIP SERVICE FALL UNDER REGULATORY OVERSIGHT IN 
ORDER TO PROTECT THE INTERNET, PUBLIC SAFETY AND SECURITY. 

 
The Commission seeks comment on the success of market mechanisms in ensuring 

broadband access.40  The Commission further seeks comment on broadband infrastructure and 

service completion, interconnection, nondiscrimination and openness and whether they should 

factor these into a national broadband plan.41  The Commission also seeks comment on how to 

identify which broadband services are most needed to advance public safety and homeland 

security.42  Market mechanisms alone will fail to preserve either the existence or the evolution of 

the public Internet.  There must be federal regulatory intervention over providers of 

interconnected voice over Internet protocol (VoIP) services.  

A. The Commission Must Require Interconnected VoIP Service To Pay Intercarrier 
Compensation During Comprehensive USF, IC, and Broadband Reform. 
 
If the Commission does not soon issue a specific rule that requires interconnected VoIP 

to pay applicable access charges, the intercarrier compensation (IC) reform will be thrown into a 

state of chaos.  AT&T, Verizon, Qwest and other IXCs and wireless carriers will eventually take 

advantage of this loophole in the rules in the near future to classify all of their voice traffic as 

interconnected VoIP and refuse to pay access charges.  Super-arbitrage will occur and the access 

 
40 NOI, ¶78. 
41 Id.  ¶48.  
42 Id.  ¶72.  
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revenues needed to make broadband available, affordable, and comparable in rural LEC service 

areas will no longer exist.43  Rural consumers will be left with either substandard broadband 

service or no broadband service at all.    

In the IP-Enabled services NPRM, the Commission stated, as a policy matter, that the 

Commission believes that “any service provider that sends traffic to the PSTN should be subject 

to similar compensation obligations, irrespective of whether the traffic originates on the PSTN, 

on an IP network, or on a cable network.”44  The Commission further maintained “that the cost 

of the PSTN should be borne equitably among those that use it in similar ways.”45  If 

interconnected VoIP providers were exempted from paying access charges, the Commission 

would be handing VoIP providers an unfair advantage in the highly competitive voice 

communications market in direct conflict with its own principle of competitive neutrality.46   

The policy implication of classifying VoIP as an information service is both dire and 

immediate.  If an information service classification for traffic exchanged between IP and PSTN 

networks were approved, all interconnected carriers that would serve to gain from unclear 

compensation obligations associated with “information services” would be motivated to claim 

that all traffic exchanged is from IP networks.  Determining that IP/PSTN traffic exchange is not 

required to pay access charges is tantamount to creating a super-arbitrage incentive to gut any 

rational transition plan.  Telecommunications voice service providers, such as AT&T, Verizon 

and others, will no doubt reclassify, retariff, or reconfigure all their current PSTN Voice Service 

to Interconnected VoIP Service simply to avoid paying legitimate access charges and universal 

 
43As fewer revenues must support a high fixed cost network, the remaining services have to be priced higher to 
recover the investment. 
44  IP-Enabled Services, Notice of Proposed Rulemaking, ¶ 33, WC Docket No. 04-36 (rel. March 11, 2004). 
45  Id. 
46  The Commission’s principle of competitive neutrality requires that rules neither unfairly advantage or 
disadvantage one provider over another and neither unfairly favor or disfavor one technology over another. 
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service contributions.  The $4 billion in potential annual originating access savings, coupled with 

$4 billion in potential terminating access savings, is a windfall for AT&T, Verizon, and Qwest, 

and conversely will be a death knell for many RoR rural LECs.   

Declaring all IP/PSTN services, including interconnected VoIP, as information services 

also has substantial implications for the process of obtaining interconnection agreements.  As 

Free Press suggests, “[t]his change in policy has substantial implications for the ability of VoIP 

providers to obtain reasonable interconnection arrangements with other carriers.  This move 

would likely increase the level of uncertainty in the access charge regime precisely at a time 

when the Commission is seeking to provide certainty.  By declaring interconnected VoIP an 

information service, the structure of Section 251 and the entire industry’s interconnection regime 

is called into question.  This is a very dangerous move, as there is no parallel regime under Title 

I to ensure competitive access.”47   

Exemption or forbearance of interconnected VoIP service from access charges would 

significantly increase the size of the RM or force rural LECs to unjustly raise their customer rates 

to recover costs imposed on their networks by VoIP providers or incur substantial revenue 

losses.48  Rural LEC consumers would be faced with higher end-user rates, degradation in the 

quality of their underlying LEC’s network, or the possible loss of their carrier of last resort.  Rate 

shock and potential loss of subscribers to the PSTN and IP networks would be a very real 

possibility, particularly for low-income consumers who do not qualify for LifeLine or Linkup 

support and who could not afford a high-speed Internet access connection.  Specifically, working 

 
47 Free Press Written Ex Parte Presentation, CC Docket 01-92, CC Docket 96-45, WC Docket 05-337, and WC 
Docket 06-122, p. 3, filed on October 24, 2008.  
48  The Commission may forbear from the regulation of telecommunications carriers or telecommunications services 
only if it determines the regulation of the carrier or service is: (1) not necessary to achieve just and reasonable rates, 
(2) not necessary for the protection of consumers, and (3) forbearance is consistent with the public interest.  47 
U.S.C. § 159(10)(a)(3).   
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families who currently can afford LEC telephone service and/or dial-up Internet service would 

not be able to afford the high-speed Internet access connection that VoIP providers must have in 

order to offer voice service.49 

The new features and cost savings associated with VoIP service have only been possible 

by exploiting the extensive network put in place by telecommunication service providers.  Most 

customers assume VoIP can offer “unlimited long distance” because of advances in technology.  

This notion is far from the truth.  Rather, VoIP providers offer lower cost services by avoiding 

access charges through a variety of methods, including claiming ESP exemptions, the masking of 

traffic (phantom traffic), and “local” termination (sending the call to a point that is EAS to the 

called party and terminating it as a local call).  Much of the “enhanced functionality” provided 

by VoIP services can also be accomplished through Class-5 and circuit-switched technologies.   

Rather than innovation being stymied by making VoIP providers subject to access 

charges, such a decision would go a long way toward establishing certainty in funding and 

enabling competitive carriers to have equal access to network resources.  The robust 

interconnected network has stimulated innovation and has enabled many of the services now 

available.  VoIP providers only exist because there is a network in place.  By putting the 

network’s future funding in jeopardy, everyone loses.  The Commission should classify 

interconnected VoIP service as a “telecommunications service” and require interconnected VoIP 

providers to pay access charges so that telecommunications consumers may continue to enjoy the 

 
49  Forbearance from assessing access charges on VoIP traffic is not in the public interest.  Access charges and 
universal service obligations fall principally and mandatorily on telecommunications service providers, such as 
Inflexion, in recognition of the fact that they benefit from the nationwide public telecommunications system which 
is supported by access charges and USF contributions.  Inflexion and other providers should not be excused from 
these obligations under the guise that they will be shackled by regulation.  The imposition of access and universal 
service obligations on these providers is not pervasive regulation of entry or rates.  Applying access charges to VoIP 
providers will eliminate the potential for regulatory arbitrage, ensure competitive neutrality, and provide all 
providers of voice services with certainty pending the outcome of the major proceedings on universal service 
support, inter-carrier compensation and IP-Enabled services.   



29 
National Telecommunications Cooperative Association                                                                                                         GN Docket No. 09-51 
Initial Comments, June 8, 2009                                                                                                                                                FCC 09-31    
 

                                                     

benefits the interconnected network has provided.50         

VI. AS A CRITICAL COMPONENT OF A NATIONAL BROADBAND PLAN, 
STATE COMMISSIONS SHOULD BE ALLOWED TO VOLUNTARILY MOVE 
INTRASTATE ORIGINATING AND TERMINATING ACCESS RATES AND 
RATE STRUCTURES TO CAPPED INTERSTATE ACCESS RATE LEVELS 
AND STUCTURES OVER A REASONABLE TIME PERIOD. 

 
As a critical component of making broadband available and affordable in high-cost rural 

areas, the Commission should encourage and allow state commissions to reduce intrastate 

“originating and terminating access” rates and change the access structure to the interstate rates 

and structure on a voluntary basis.51  As an incentive for taking these actions, the Commission 

would provide supplemental federal USF support and/or increase subscriber line charges to 

offset intrastate lost access revenues.  The Commission does not have the statutory authority to 

require states to reduce their intrastate toll access charges under Section 152(b) of the Act.  The 

Commission should therefore allow state commissions to determine the length of the transition 

period based on the magnitude of the difference between intrastate and interstate tariffed access 

rates, but in no case should the transition period exceed five years.  This approach appropriately 

recognizes the states’ responsibility for setting intrastate access rates, while providing an 

 
50 The Act defines “telecommunications services” as “the offering of telecommunications for a fee directly to the 
public, or to such classes of users as to be effectively available to the public, regardless of facilities used.”   The 
following attributes of interconnected VoIP service clearly demonstrate that interconnected VoIP service is voice 
service, should be classified as a “telecommunications service,” and should be required to pay access charges.  First, 
customers of interconnected VoIP service pay a fee for sending and receiving voice telephone calls.  Second, 
interconnected VoIP service uses North American Numbering Plan (NANP) telephone numbers to facilitate voice 
calls throughout the PSTN.  Third, interconnected VoIP uses the PSTN and imposes costs on the underlying ILEC 
network in the same way as other telecommunications providers who pay access and contribute to the universal 
service fund.  In fact, from the customer’s perspective, interconnected VoIP service is identical to traditional 
telephone voice service.   Undoubtedly, interconnected VoIP is voice service, should be classified as a 
“telecommunications service” and should be required to pay access charges. 
51 The current interstate access rates are based on the embedded cost pricing methodology and the Commission has 
determined that this methodology is best suited to the unique economic, geographic, topographic needs of RoR 
carriers, and for the sustainability of the NECA pools.  Tariffed rate setting for intercarrier compensation rates in 
lieu of negotiated commercial agreements between small, rural RoR carriers and large, vertically integrated 
interexchange and wireless carriers is a reasonable approach, given the disparity in size between the negotiating 
parties and the efficiencies created through pooled rate setting.  
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incentive for states to collaborate with the Commission to achieve the goal of reforming IC.  

Freezing interstate tariffed access rates is also necessary in order to keep cost-based rates from 

increasing as a result of demand decreases.  This reasonable interim step will address the largest 

disparity between current IC rates.  

These changes will benefit not only IXCs but also customers.  IXCs will benefit by 

paying lower access rates than they otherwise would if interstate rates were not capped and if 

intrastate rates were not reduced to interstate levels.  Since IXCs pass on access costs in their 

retail long-distance rates, customers will also benefit by paying lower retail long-distance rates.  

Moreover, rural customers will also continue to receive the high-quality service and will benefit 

by rural carriers’ continued investment in broadband infrastructure.  

NTCA supports a proposal that allows state commissions to voluntarily move intrastate 

originating and terminating toll access rates and structures to interstate access rate levels and 

structures over a reasonable time period.  NTCA further recommends freezing interstate 

originating and terminating access rates in order to keep interstate access rates from increasing in 

the future.52   

VII. AS A CRITICAL COMPONENT OF A NATIONAL BROADBAND PLAN, THE 
COMMISSION SHOULD ADOPT AN ALTERNATIVE HIGH-COST USF 
COST RECOVERY MECHANISM PRIOR TO THE IMPLEMENTATION OF 
USF AND IC REFORM. 

The Commission has consistently recognized its legal responsibility to provide 

reasonable cost recovery and has regulated in a manner that allows RoR carriers to recover their 

costs along with a reasonable return on investment.53  The Commission has also recognized the 

unique characteristics of rural RoR carriers and the challenges faced in providing quality service 

 
52 For the National Exchange Carrier Association (NECA) pool, the cap would reflect the composite pool average 
switched access rate level.  NECA would continue to have the ability to assign pool study areas to rate bands as it 
does currently.   
53 RTF Order, ¶ ¶ 24 and 25 and MAG Order, ¶¶ 3, 12, 131, 132, and 134.  
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to their customers.54  In the MAG Order the Commission stated that “Our examination of the 

record reveals that rate-of-return carriers generally are more dependent on their interstate access 

charge revenue streams and universal service support than price cap carriers and, therefore, more 

sensitive to disruption of those streams. . . . . The approach that we adopt will provide these 

carriers with certainty and stability by ensuring that the access charge reforms we adopt do not 

affect this important revenue stream.”55  The Commission has also recognized that RoR 

regulation operating in tandem with the USF has worked well, not only for providing quality 

service at reasonable rates but also for incenting the deployment of broadband in rural areas.56  

NTCA urges the Commission to adopt a Restructure Mechanism (RM) to allow RoR carriers to 

recover lost access revenues through increases in the ICLS mechanism and to provide the needed 

cost recovery for rural carriers investing in broadband infrastructure.  The RM should be in place 

prior to states requiring access reductions. 

NTCA believes that the Commission should establish a Federal Benchmark (FB) rate to 

ensure equity between states and to limit the size of the RM.  For those states opting into the 

receipt of federal supplemental ICLS money for access replacement, the states would agree to 

decrease access rates to the levels to interstate levels, mirror the interstate access structure and 

allow companies to increase local rates such that the company could reach the FB rate level.57  

The FB rate should include the local residential rate,58 state and federal Subscriber Line Charges 

(SLC) and SLC-like charges, e.g., interconnection charges or network access fees, mandatory 

EAS charges, and per line state universal service fund end user collections.   

 
54 RTF Order, ¶¶ 24, 25, and 79 and MAG Order, ¶¶ 3, 12, 131, 132, and 134 
55 MAG Order, ¶ 131. 
56 MAG Order , ¶ 224 and Joint Board Recommended Decision, ¶¶ 30 and 39. 
57 If a company chose not to raise its local rate, the revenue equivalent to that received at the benchmark level would 
be imputed before calculating any supplemental universal service funding. 
58 Benchmarks would not apply to business lines. 
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State commissions and legislatures have used a variety of regulatory mechanisms to 

substantially reduce intrastate access charges substantially within their states.  A FB rate is 

designed to provide equity for customers and companies across the nation.59  Finally, inclusion 

of a FB rate minimizes the replacement revenues necessary for IC reform because companies 

would be required to recover a specified benchmark level of revenues from their customers 

before asking the federal government to provide additional funding.  

SLC increases, if any, should be limited to what is required for the company to reach the 

rate benchmark and the overall SLC cap.  Such a limitation would protect those customers with 

already high rates.  These customers would be protected from further rate increases because once 

the benchmark level was reached, additional replacement dollars would be provided through 

universal service funding.  While FB rate and SLC increases minimize the size of the RM, the 

record is devoid of evidence that would support a conclusion that increasing customer charges 

provide a RoR carrier with a reasonable opportunity to recover costs and therefore RM funding 

is unnecessary.   

NTCA recommends that all carriers opting to receive additional supplemental universal 

service through Interstate Common Line Support (ICLS) or Interstate Access Support (IAS) 

voluntarily agree that total company regulated Title II costs, revenues, and earnings will be used 

when determining their future broadband high-cost USF support disbursements as a condition of 
 

59 Those states that have already taken action to reduce intrastate access charges substantially are termed “early 
adopter” states.  Coincident with the lowering of access rates, states have increased local rates, implemented state 
Subscriber Line Charges, enacted state universal service funds, limited state earnings, or a combination of the 
foregoing.  If the Commission simply provided revenue replacement for all carriers’ intrastate access rate reductions 
without consideration of the previous actions of state commissions, customers and companies in “early adopter” 
states would be unfairly penalized and the federally funded replacement dollars would be excessive.  Customers in 
“early adopter” states would be penalized because they have to pay higher local rates, intrastate SLC charges or state 
universal service contributions after companies were required to lower intrastate access rates.  Without a federal 
benchmark provision, customers in “early adopter” states would also have to pay for the access reductions of other 
states, while still funding their own state’s access reductions.  In contrast, customers in states that have not 
implemented access charge reform would receive federal replacement funding without having to pay their “fair 
share” in terms of higher local rates, intrastate SLCs or intrastate universal service contributions. 
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receiving such support.  Supplemental ICLS or IAS would only be provided to those carriers that 

voluntarily agree to have their broadband services regulated under Title II and receive 

supplemental ICLS or IAS to the extent necessary to recover all reasonable regulated costs.  RoR 

carriers’ earnings would be adjusted to 11.25% and price cap carriers’ earnings would be 

adjusted in accordance with price cap rules.  Consistent with the RoR regulation, the RM 

calculation must produce ICLS support levels that ensure a RoR carrier can earn its authorized 

rate-of-return on total regulated operations, notwithstanding reductions in access rates, losses in 

access lines, and decreases in demand minutes.  This too is a critical component of making 

broadband available and affordable in high-cost rural areas throughout the United States.    

VIII. THE FCC SHOULD UTILIZE TITLE II REGULATION PURSUANT TO 
SECTIONS 251 AND 256 OF THE ACT TO PROVIDE A FRAMEWORK FOR 
OPENNESS. 

 
The Commission seeks comment on the value of “open networks” as an effective and 

efficient mechanism for ensuring broadband access for all Americans, and specifically how the 

term “open” should be defined.60  NTCA supports the draft assertion suggested by Kevin 

Werbach that without regulation of interconnection and the exchange of traffic between 

broadband Internet access providers, the public Internet will likely disintegrate into private 

entities.61   To ensure that this does not happen, NTCA urges the FCC to use Title II to protect 

against discrimination and provide a framework for openness.  NTCA believes Sections 251 and 

256 of the Act should be used to require carriers to interconnect and exchange data being 

transmitted on their broadband networks.     

As was clearly envisioned by Congress in the interconnection provisions contained in 

 
60 NOI, ¶ 47.   
61 Off the Hook, by Kevin Werbach, Cornell Law review, forthcoming in 2010, electronic copy available at 
http://ssrn.com.abstract=1371222.   

http://ssrn.com.abstract=1371222/
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Sections 251 and 256 of the Act, providers of broadband Internet access must be able to 

exchange bits through open framework standards and rules.  Section 251(a) requires carriers to 

interconnect directly or indirectly with other carriers for the exchange of traffic.  Section 

251(a)(2) directly connects the Section 251 interconnection obligations with the standards under 

Section 256.  Section 256(a) specifically instructs the Commission to “ensure the ability of users 

and information providers to seamlessly and transparently transmit and receive information 

between and across telecommunications networks.62  Section 256 provides the Commission with 

the authority to set standards and rules governing network management for the exchange of 

traffic between broadband networks.   Section 256(a) charges the FCC with promoting “non-

discriminatory accessibility by the broadest number of users and vendors of communications 

products and services to public communications networks used by telecommunications 

services.”63  Section 256(b)(1) further directs the FCC to establish procedures for the “effective 

and efficient interconnection of public telecommunications networks used to provide 

telecommunications services.”64  And, Section 256(b)(2) authorizes the Commission continue its 

practice of participating in telecommunications standards processes.65   

Based on these provisions, the FCC should set standards and rules for the proper 

interconnection and exchange of traffic between broadband networks.  Using the Open Systems 

Interconnection (OSI) layers model for determining how data messages or bits should be 

transmitted between two points in a telecommunications network, NTCA recommends that the 

Commission establish specific rules and standards for the interconnection and exchange of traffic 

for layers 1-5 in the OSI reference model so that it can ensure an open, interconnected, and 

 
62 Section 265(a). 
63 Section 256(a). 
64 Section 256(b)(1). 
65 Section 256(b)(2). 
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nondiscriminatory public Internet.66 

NTCA recommends that the new interconnection standards and rules be limited for the 

exchange of traffic only and that small rural broadband providers not be required to provide 

wholesale unbundled network elements (UNEs) or wholesale resale of their local fiber or digital 

subscriber line (DSL) loops to competitors.  The deployment of optical fiber assets into rural 

rural ILEC networks is a new generation technology.  No company in a competitive environment 

would rationally make such an investment without an appropriate consideration of the effects of 

existing competitive networks.  Even if a company attempted to act irrationally and do so, any 

lender would require such an analysis and would tailor any funding decision to take into account 

such consideration.  Requiring that such investment, if feasible, be made available to competitors 

unwilling to make such an investment themselves would have the net effect of providing an 

economic disincentive to investment which will result in the failure of public policy favoring 

broadband deployment.  Rural LECs accept the responsibilities of providing access to end users 

on a provider of last resort basis and guarantee that access will allow end users to reach whatever 

data destination they choose on a non-discriminatory basis (subject to quality control/network 

management best practices).  These alone are reasons to limit Title II to the exchange of traffic.   

       

                                                      
66 Layer 1, the physical layer, conveys the bit stream through the network by providing the hardware means for 
sending and receiving data by a telecommunications and/or broadband provider.  Layer 2, the data-link layer, 
provides synchronization for the physical level, does bit-stuffing, and finishes transmission protocol management.  
Layer 3, the network layer, routes the packet data to the right destination  Layer 4, the transport layer,  performs 
error checking to ensure complete data transfer and manages the end-to-end control.  Layer 5, the session layer, sets 
up, coordinates and terminates conversations, exchanges, and dialogs between the applications at each ends of the 
network or at the ends of two or more connecting networks. 
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IX. THE COMMISSION SHOULD REQUIRE ALL VERTICALLY INTEGRATED 
INTERNET BACKBONE AND SPECIAL ACCESS (MIDDLE-MILE) 
TRANSPORT PROVIDER RATES TO BE COST-BASED AND NON-
DISCRIMINATORY. 

 
The Commission seeks comment on what it should do concerning middle-mile transport 

cost to the IP backbone and the market power asserted by large vertically integrated middle-mile 

special access transport providers in specific markets.67  NTCA urges the Commission to require 

large vertically integrated Internet backbone and special access (middle-mile) transport providers 

to price their services on cost and provide their services on a non-discriminatory basis.  This 

approach is crucial to ensuring that rural broadband providers who depend on Internet backbone 

and special access (middle-mile) transport services can do so at non-discriminatory, cost-based 

rates, terms and conditions.68     

Increasing broadband demand means that carriers must increase their transport capacity 

to the Internet backbone.  When these carriers must purchase special access services at above 

cost rates, customers eventually will see these higher costs included in their broadband rates.69  

These costs, as well as the middle-mile transport and the Internet backbone itself are significant 

cost factors in providing rural broadband service.  Keeping large carriers’ middle-mile transport 

cost-based will accelerate broadband deployment and subscription, result in more affordable 

broadband services to consumers, and will drive economic development throughout the United 

States.  

 
67 NOI, ¶¶ 17 and 35.   
68 Special access (middle-mile) transport service includes, among other services, packet-switched broadband 
services, optical transmission services (e.g., frame relay, ATM, LAN, Ethernet, video-transmission, optical network, 
wave-based, etc.), TDM-based services (e.g., DS-1, DS-3, etc.), and other future transport services to reach the 
Internet backbone. 
69 Federal-State Joint Board on Universal Service, WC Docket No. 05-337, CC Docket No. 96-45, Recommended 
Decision, FCC  07J-4 (Fed.-State Jt. Bd., rel. Nov. 20, 2007) (“Overlooking transport costs can harm remote 
carriers, and the problem worsens when those carriers must purchase special access facilities to connect their 
customers.”), ¶ 21. 
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The National Exchange Carrier Association (NECA) performed an extensive analysis of 

middle-mile costs.   NECA’s findings were dire--concluding that high-speed Internet service is 

uneconomic in many rural areas.  NECA further found that increased IP traffic will exacerbate, 

rather than ameliorate, the problem, as existing revenue shortfalls are multiplied as the scale of 

operations increases.  For example, the study shows revenue shortfalls at $9.7 million per year at 

a 0.5% penetration rate, growing to $33.6 million per year at a 5% penetration rate, $49.8 million 

at a 10% penetration rate, and $63.8 million per year at a 15% penetration rate.   NECA’s 

sobering conclusion: “high-speed Internet service may not be sustainable in many rural areas 

based on pure economics.”70 

NTCA members report similar realities.  The cost of purchasing Internet capacity on a 

per megabit basis has gone down in some instances over the last several years; however, in 

response to customer demand, small rural broadband providers are buying more and more 

capacity.  Therefore, rural ILEC Internet total capacity costs are increasing while the prices for 

broadband Internet access have remained at fairly constant levels.  One NTCA member 

company, which provided NTCA with cost data under the proviso that its identity not be 

revealed, reported that total bandwidth costs for backhaul purposes increased by 105% between 

2001 and 2008.  Over the same period, Internet access capacity costs increased by more than 

500%.  While broadband revenues per customer are flat or decreasing to meet competition, the 

average cost per customer is increasing because customers are consuming increasingly larger 

quantities of bandwidth.   

 
70 NECA, Middle Mile Cost Study Executive Summary,  
https://www.neca.org/portal/server.pt/gateway/PTARGS_0_0_307_206_0_43/https%3B/prodnet.www.neca.org/sou
rce/NECA_Publications_1154.asp.  

https://www.neca.org/portal/server.pt/gateway/PTARGS_0_0_307_206_0_43/https%3B/prodnet.www.neca.org/source/NECA_Publications_1154.asp
https://www.neca.org/portal/server.pt/gateway/PTARGS_0_0_307_206_0_43/https%3B/prodnet.www.neca.org/source/NECA_Publications_1154.asp
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To achieve and maintain the goal of universal affordable broadband service for all 

Americans, the Commission should regulate the terms, conditions and pricing of Internet 

backbone services, including special access (middle mile) transport needed to reach the Internet 

backbone, to ensure that large, vertically-integrated Internet backbone providers do not abuse 

their market power by imposing unfair and discriminatory pricing on small, rural 

communications carriers providing retail high-speed Internet access service in rural, insular and 

high-cost areas of the United States.  The Commission has already adopted some of these 

conditions as part of the Commission’s approval of the AT&T/BellSouth merger.71  NTCA urges 

the Commission to require that special access middle-mile transport service rates are cost-based 

and non-discriminatory. 

NTCA believes that the Commission’s principles contained in its broadband policy 

statement adopted August 5, 2005, 72 will help to ensure that broadband networks are widely 

deployed, open, affordable, and accessible to all consumers.73  NTCA further believes the 

Commission’s net neutrality principles should also be designed to permit reasonable and non-

discriminatory management of network bandwidth capacity, establish reasonable prices for 

special access services to the Internet backbone, and provide reasonable and non-discriminatory 

access to high-quality IP-based services to all consumers using the network.  To this end, NTCA 

 
71 In the Matter of A&T and BellSouth Corporation Application for Transfer and Control, Order on Reconsideration, 
Appendix, Page 5, WC Docket No. 06-74,(rel. March 26, 2007).        
72 In the Matters of Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC 
Docket No. 02-33, Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications 
Services, CC Docket No. 01-337, Computer III Further Remand Proceedings: Bell Operating Company Provision of  
Enhanced Services: 1998 Biennial Regulatory Review – Review of Computer II and ONA Safeguards and 
requirements, CC Docket Nos. 95-20, 98-10, Inquiry Concerning High-Speed Access to the Internet Over cable and 
Other Facilities, GN Docket No. 00-185, Internet Over Cable Declaratory Ruling, Appropriate Regulatory 
Treatment for Broadband Access to the Internet Over Cable Facilities, CS Docket No. 02-52, Policy Statement, 
FCC 05-151, Released September 23, 2005.   
73 See Preamble, Telecommunications Act of 1996, P.L. 104-104, 100 Stat. 56 (1996) (enacting 1996 Act “to 
promote competition and reduce regulation in order to secure lower prices and higher quality services for American 
telecommunications consumers and encourage the rapid deployment of new telecommunications technologies”). 
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recommends that the FCC expand its existing network management principles pursuant to 

Sections 251 and 256 to include the following interconnection and nondiscrimination 

requirements:  

1. Communications network providers should be required to provide consumers with non-
discriminatory access to any lawful content or services on the public Internet through 
their Internet connection and allow consumers to attach any lawful equipment to their 
Internet connection.  

  
2. Communications network providers should be allowed to offer quality of service priced 

public and private services to providers of IP-enabled services who seek to guarantee the 
quality of their services to the communications network provider’s end-user customers.   

 
3. Communications network providers should be allowed to take reasonable and non-

discriminatory measures to protect their networks through the management of bandwidth 
and transmission of content and applications to their customers. 

 
4. Communications network providers, including Internet backbone providers, should be 

required to provide all communications network providers with non-discriminatory 
access to the Internet backbone, including special access (middle-mile) transport needed 
to reach the Internet backbone. 

 
5. Communications network providers, including Internet backbone providers, should be 

required to price their Internet backbone service, including special access (middle-mile) 
transport needed to reach the Internet backbone, based on their cost to provide the 
service.  

 
6. Communications network providers, including Internet backbone providers, should be 

required to provide non-affiliated communications network providers with the same 
terms, conditions, and prices that the Internet backbone providers charge their affiliated 
companies and business customers for access to the Internet backbone, including special 
access (middle-mile) transport needed to reach the Internet backbone. 

 
7. Communications network providers, including Internet backbone providers, should be 

required to make publicly available all of the terms, conditions and prices for their 
Internet backbone services, including special access (middle-mile) transport needed to 
reach the Internet backbone.  

 
Considered as a package, these expanded net neutrality principles constitute a sound basis for 

open non-discriminatory networks that protect the interests of consumers, ISPs/broadband 

service providers, and IP application/content providers.  Nothing in NTCA’s proposed principles 
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condones the blocking or dropping of any lawful IP applications or broadband transmissions 

used by consumers or IP application/content providers. 

X. THE NATIONAL BROADBAND PLAN SHOULD ELIMINATE THE 
IDENTICAL SUPPORT RULE AND BASE SUPPORT ON A CETC’S ACTUAL 
COSTS WITHIN 5 YEARS. 
As part of the National Broadband Plan, the Commission should eliminate the Identical 

Support Rule.74  NTCA has consistently supported the elimination of the identical support rule as 

appropriate public policy.  NTCA recommends that the Commission allow carriers the option of 

submitting their cost data to the Commission for purposes of determining their future high-cost 

USF support.  If an existing wireless CETC chooses not to file its cost data, then the wireless 

CETC’s transitional, federal high-cost USF support for a given service area should be based on 

the wireless CETC’s existing, federal high-cost USF support minus access cost recovery support: 

Interstate Common Line Support (ICLS), Local Switching Support (LSS), and Interstate Access 

Support (IAS).  Such support should be frozen and phased-out over a 5-year period, unless 

during this time, the wireless carrier submits its costs and the Commission bases the CETC’s 

future USF support on its costs.  A wireless carrier seeking future CETC designations in service 

areas in which the requesting wireless carrier does not currently receive USF support should be 

required to submit its cost data in order to receive federal high-cost USF support, if its CETC 

designation in this area is granted. 

XI. ENHANCING RURAL HEALTHCARE SHOULD BE PART OF THE NATION’S 
BROADBAND PLAN. 

 
A key component of our national broadband strategy should be to enhance our rural 

healthcare system through better, faster, cheaper access to telehealth and telemedicine services.  

 
74 7 C.F.R. § 54.307.  The identical support rule allows competitive eligible telecommunications carriers (CETCs) to 
receive the same per-line support as rural LECs based on the rural ILEC’s costs.  The rule has unnecessarily 
increased the size of the high-cost USF mechanism by more than $1 billion. 
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An existing initiative that provides such access is the Rural Health Care Pilot Program, a part of 

the Universal Service Fund Rural Health Care mechanism.  NTCA agrees with the 

Commission’s view in the Rural Broadband Strategy Notice that “telemedicine networks made 

possible by broadband services save lives and improve the standard of healthcare in sparsely 

populated, rural areas.”75  To further that end, the Commission should expand and make 

permanent the Universal Service Fund’s Rural Health Care Pilot Program.  The timeframe for 

completion (i.e., review of RHCPP quarterly reports and consideration of permanence) should 

commence immediately since the funding for the RHCPP expires June 30, 2010.  This is an 

existing federal rural broadband initiative that involves the FCC and the National Institute of 

Health, a federal agency whose services are targeted for inclusion in the broadband infrastructure 

development in rural America.  NTCA members anticipate seeing ARRA stimulus funds being 

used by local and state entities and rural health care providers to meet the 15% “buy-in” 

requirement of the RHCPP.   Telehealth and telemedicine should be a critical component to the 

United States rural broadband strategy.   

XII. PROVIDING BROADBAND TO LOW-INCOME CONSUMERS SHOULD BE 
INCLUDED IN THE NATIONAL BROADBAND PLAN. 

 
The Commission has proposed to establish a $300 million per year, three-year pilot 

program designed to improve broadband Internet access services to low-income Americans by 

using USF funds through the Lifeline and Link-up programs.76  In general, NTCA supports the 

 
75 Public Notice, Comment Date Established for Report on Rural Broadband Strategy, GN Docket No. 09-29, DA 
09-561 (rel. Mar. 10, 2009). 
76 In the Matter of High-Cost Universal Service Support, WC Docket No. 05-337, Federal-State Joint Board on 
Universal Service, CC Docket No. 96-45, Lifeline and Link Up, WC Docket No. 03-109, Universal Service 
Contribution Methodology, WC Docket No. 06-122, Numbering Resource Optimization, CC Docket No. 99-200, 
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, 
Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92; Intercarrier Compensation for 
ISP-Bound Traffic, CC Docket No. 99-68, and IP Enabled 
Services, WC Docket No. 04-36; Order on Remand and Report and Order, and Further Notice of Proposed 
Rulemaking (rel. November 5, 2008) (FNPRM), Appendix A, ¶¶ 64-91, and Appendix C, ¶¶ 60-87.  The broadband 
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creation of a broadband pilot program for low-income customers and offers suggestions to 

improve the proposed program.  The Commission suggests increasing the USF to accommodate 

this pilot program and then evaluating the program’s effectiveness for permanent acceptance.77 

A. Background. 

The Commission relies on Section 254(b)(2) and 254(b)(3) of the Act to support the 

creation of this pilot program, but does not guarantee that all Lifeline and Link Up customers 

will be able to participate in the pilot program.78  Participation will be permitted on a “first-

come, first-served” basis designed to prioritize distribution of the limited funds.79  This means 

that ETCs who sign up new Lifeline or Link Up low-income customers first for the pilot program 

will have priority over those ETCs who sign up their customers later. 

In 2007, about $823 million of the USF went to serve low-income consumers.80   The 

Commission asserts that a $300 million per year 3-year pilot program will not overly increase the 

amount of low-income support disbursed from the USF.81  The broadband pilot program is 

exempt from fees and taxes just as under the existing Lifeline USF program.82  The broadband 

Internet access services and device subsidies are to be paid by the Universal Service 

Administrative Company (USAC) to the ETC per USAC’s usual USF procedures.83 

 
pilot program provisions are identical in both appendices and, for simplicity, citations in this section will refer just to 
the Appendix A provisions. 
77 FNPRM Appendix A, ¶ 76. 
78 Id. ¶ 72.  Indeed, the Commission estimates that the pilot program “should increase the broadband subscribership 
for low-income customers to over fifty percent.”  Id. ¶¶ 75, 79. 
79 Id. ¶ 85. 
80 Id. ¶ 78. 
81 Id. ¶ 79. 
82 Id. ¶ 80. 
83 Id. ¶ 81. 
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NTCA and others have encouraged the Commission to include broadband as a USF 

supported service for low-income consumers.84   NTCA approves the FCC’s inclusion of 

broadband as a supported service for low-income consumers for a pilot program.  NTCA also 

encourages the Commission to apply this same definition to all consumers and to require all 

broadband providers to contribute to the broadband pilot program.85   

AT&T urges the Commission to create under Title I a special “Lifeline Service Provider” 

(LSP) designation, separate from ETC designation, which could be used by interconnected VoIP 

providers to participate in the pilot program.86  The Commission should reject this suggestion 

because the Commission has not yet classified interconnected VoIP providers as 

telecommunications carriers or as subject to Title II regulation and thus they are not eligible to be 

ETCs.  Consequently, interconnected VoIP providers should not be allowed to participate in the 

pilot program and the Commission need not create a new category of broadband service 

providers just for low-income consumers.  

Under the pilot program, the FCC’s Wireline Competition Bureau has delegated authority 

to disqualify an ETC or consumer from the pilot program and to seek support recovery if 

appropriate.87  The FCC’s Office of Inspector General (OIG) may audit every pilot program 

 
84 TracFone recommended the Commission start a trial program to support broadband services and devices for low-
income consumers in Florida, Virginia, Tennessee, and the District of Columbia.  TracFone Petition to Establish a 
Trial Broadband Lifeline/Link Up Program, WC Docket No. 03-109, CC Docket No. 96-45 (filed Oct. 9, 2008).  A 
second petition, filed by the Computer and Communications Industry Association (CCIA), asked the Commission to 
include broadband internet access services for low-income consumers in the list of supported services for universal 
service. CCIA Petition for Rulemaking to Enable Low-Income Consumers to Access Broadband through the 
Universal Service Lifeline and Link Up Programs, WC Docket No. 03-109 (filed Oct. 7, 2008).  The Washington 
Independent Telecommunications Association (WITA) and the Oregon Telecommunications Association (OTA) 
also support the pilot program for low-income consumers.  WITA and OTA Comments, p. ii. 
85 The California Public Utilities Commission (CPUC) also urged the Commission to require all broadband 
providers to contribute to the broadband pilot program for Lifeline and Link Up participants.  In the Matter of 
Report on Rural Broadband Strategy, GN Docket No. 09-29, DA 09-561, CPUC Comments (filed Mar. 25, 2009), 
p. 12. 
86  In the Matter of Report on Rural Broadband Strategy, GN Docket No. 09-29, DA 09-561, AT&T Comments 
(filed Mar. 25, 2009) (AT&T Comments), p. 53. 
87 FNPRM Appendix A, ¶ 90. 
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participant, including ETCs and vendors, and USAC is authorized to adjust support of other USF 

payments for improper use of pilot program funds.88  The FCC can also impose fines and 

forfeitures, and can seek criminal sanctions, for waste, fraud and abuse of the pilot program 

funds.89 

B. The Proposed Low-Income Subsidies Are Substantial But May Miss Rural 
Consumers Unless the Pilot Includes a Rural Set-Aside and Excludes a Requirement 
to Provide Devices. 
 
The Commission estimates there are 6.9 million consumers participating in the Lifeline 

universal service program, and consumer eligibility depends on meeting the qualifications of 47 

C.F.R. § 54.409.90  Lifeline support provides low-income consumers with discounts up to $10 

monthly for telephone service, while Link-up provides low-income consumers with a discount 

up to $30 for installing telephone services.91  The Pilot Program provides that if an ETC provides 

Lifeline service to an eligible customer, 50% of that customer’s installation costs and Internet 

access device expenses, up to $100, will be paid through the pilot program.92  Also, the pilot 

program will double, up to $10, a Lifeline household’s monthly subsidy to offset the cost of 

broadband internet services.93  This subsidy is limited to one subsidy per household (one adult 

plus dependents living together).94  

The Link Up portion of the pilot program will subsidize up to $100 of the installation and 

the purchase of broadband internet access devices, e.g., desktop computers, laptop computers, 

and handheld devices, so long as the devices can access the Internet at FCC-defined broadband 

 
88 Id. ¶ 91. 
89 Ibid. 
90 FNPRM Appendix A, ¶ 75. 
91 Id. ¶ 65, fn. 158. 
92 Id. ¶ 64. 
93 Ibid. 
94 Id. ¶ 80. 



45 
National Telecommunications Cooperative Association                                                                                                         GN Docket No. 09-51 
Initial Comments, June 8, 2009                                                                                                                                                FCC 09-31    
 

                                                     

speeds (at least 768 kbps download and greater than 200 kbps upload) and have a warranty.95  

The Commission implies that the $100 subsidy is appropriate because desktop computers can be 

purchased from Wal-Mart for $200.96  The device support is limited to one device and new 

installation per household.  Lifeline customers who already have a broadband connection and 

device are not eligible for this pilot program.97  Consumers must return the broadband Internet 

access devices to the ETC if the devices are not used in compliance with the pilot program or 

other applicable laws.98 

High demand for the FCC’s $300 million per year for three year program is expected, so 

the Commission should modify its “first-come, first-served” approach by setting aside half of the 

funds for low-income consumers in rural areas.  This set-aside will target support more 

efficiently to rural consumers who may not be sought as quickly and efficiently as their urban 

counterparts.  The first-come, first-served approach will not result in a proportionate distribution 

to rural consumers due to marketing difficulties, and requiring ETCs to offer a wide assortment 

of devices will impair ETCs’ ability to keep costs low. 

The Proposed Order requires all participating ETCs to “make available a wide array of 

cost efficient broadband Internet access devices” for the program.99  This requirement may be 

difficult for small rural ETCs to satisfy, which will hamper their ability to participate in the pilot 

program and unfairly favor large carriers who maintain product line relationships with computers 

and hand-held devices.  Also, many ETCs are not in the business of bringing devices to, or 

repossessing them from, their customers.100   Most small rural ETCs have no such connection 

 
95 Id. ¶¶ 81, 84. 
96 Id. ¶ 75, fn. 187. 
97 Id. ¶ 86. 
98 Id. ¶ 90. 
99 FNPRM Appendix A, ¶ 90. 
100 AT&T Comments, pp. 51-52. 
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and, consequently, cannot make devices available as the Commission wants.  The Commission 

should clarify and, if necessary, remove any requirement from the pilot program that ETCs 

provide devices to low-income consumers.   

Some commenters have opposed using pilot program subsidies for devices, contending 

that it makes no sense to require low-income consumers who pay part of the device expense to 

return said devices if they are not being used in accordance with the pilot program.  Some have 

questioned the reasonability of a requirement that low-income consumers return the devices to 

the ETC if the consumers paid part of the cost of the devices and the ETC already is 

compensated for the device expense.  The Commission, in the Proposed Order, delegates to 

USAC the responsibility of deciding how much of the pilot funds should be allocated to the 

Lifeline services portion and the Link Up devices portion, “relying instead on the certification 

and reporting requirements herein to enable USAC to properly administer the Pilot Program.”101   

These arguments have some merit such that the Commission and USAC should seriously reflect 

on whether and how much of the pilot program funds should be used to reimburse devices, 

instead of just for broadband Internet access services.  If the Commission chooses to proceed 

with the device subsidy, video relay service (VRS) devices should be specifically included in the 

list of approved device categories for the pilot program.  The Commission should not, however, 

create a more detailed list of devices eligible for reimbursement because rural low-income 

consumers should not be locked into a small subset of devices used to access the Internet over 

their broadband connection.  

 
101 FNPRM Appendix A, ¶ 88. 
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C. Amid The ETC Requirements, The Commission Should Require ETC 
Participants To Disclose Advertised Broadband Speeds And Not Require 
Provisioning The Entire Service Territory. 

 
 As proposed, all ETCs in the existing low-income programs can participate in the 

broadband pilot program.102  ETCs are required to certify their customers’ eligibility under the 

current Lifeline income-based or program-based criteria.103  ETCs must notify USAC and the 

FCC of their election to participate in the pilot program by a date to be set by the Commission.104  

The ETCs must also certify their compliance with the programs (identify the service area, costs 

of service and devices, and costs to customers).105  Support will be given to ETCs on a first-

come, first-served basis, which means ETCs who submit their requests to USAC first for 

reimbursement will receive payment over subsequent submitters.  ETCs must also comply with 

47 C.F.R. §54.405 regarding carrier obligations and submit a request for reimbursement to 

USAC within 30 days after a customer subscribes to broadband service or purchases a device.106  

ETCs must maintain self-certification procedures specified in 47 C.F.R. §§ 54.410 and 54.416.107 

The Commission should review the ETCs’ monthly reporting requirements to minimize 

the regulatory burden imposed on ETCs and to comply with the Regulatory Flexibility Act.108  

The ETCs’ monthly reporting requirements include: 1) number of pilot program participants; 2) 

types and prices of devices offered; 3) type of technology used; 4) speeds at which it is providing 

service to each consumer; 5) number of subscribers served for the past month; and 6) projections 

of subscribers for next 2 months.109  ETCs must keep records for three preceding calendar years 

 
102 FNPRM Appendix A, ¶ 83. 
103 Ibid. 
104 Ibid. 
105 Ibid. 
106 Id. ¶ 88. 
107 Id. ¶ 90. 
108 The Regulatory Flexibility Act of 1980 is codified at 5 U.S.C. § 603. 
109 FNPRM Appendix A, ¶ 88. 
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and for three years after participating consumers stop receiving broadband Lifeline service under 

this pilot program.110   

The Commission should clarify and affirm that the reported broadband speed is the 

advertised speed offered to the low-income customer, not the actual speed delivered.111  NTCA’s 

rural ETC members have encountered difficulties in reporting actual delivered speeds due to 

fluctuations in usage and other issues.  Actual delivered speeds are problematic to report.  

Consequently, for comparison purposes the Commission should require ETCs to report the 

advertised speed, not the actual delivered speed, offered in the serviced area.   

The pilot program currently requires an ETC to offer the supported services throughout 

the service area.112  This requirement poses difficulties to rural ETCs due to the expense 

involved in providing broadband throughout large rural service territories.  Rural ETCs who 

must provision their entire service territories as a condition of participating in the pilot program 

may be forced to reject pilot program funding as a consequence.  The participating ETCs should 

be allowed to apply the pilot program to part, not necessarily all, of their service territories.  This 

will encourage more rural ETCs to participate in the pilot program and to use program funds 

most effectively to bring broadband access to their low-income consumers.  

XIII. THE COMMISSION SHOULD STRIVE TO APPLY REGULATORY 
FLEXIBILITY ACT (RFA) AND ESTABLISH ALTERNATIVE RULES TO 
REDUCE THE ECONOMIC IMPACT ON SMALL BROADBAND PROVIDERS 
AS PART OF ITS NATIONAL BROADBAND PLAN.  

 
The Regulatory Flexibility Act (5 U.S.C. Section 601) requires the Commission to 

consider alternative rules that reduce the economic impact on small entities, such as RoR rural 

carriers.  NTCA’s recommendations reduce the economic impact on small, rural broadband 

 
110 Id. ¶ 89. 
111 Id. ¶ 84. 
112 FNPRM Appendix A, ¶¶ 83, 87. 
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providers and rural consumers.  NTCA’s proposals will also allow the Commission to meet its 

statutory responsibility, promote the public interest, convenience, and necessity, spur 

development of new advanced communications technologies and broadband deployment, and 

most importantly, ensure that consumers living in rural high-cost areas are able to receive high-

quality, affordable voice and broadband services.   

XIV. CONCLUSION. 

The Commission must apply Title II regulation to broadband services and target future 

high-cost broadband USF support to the highest-cost areas throughout America.  The one-time 

$7.2 billion in grants, loans, and loan guarantees available in the American Recovery and 

Reinvestment Act of 2009 (ARRA) are simply not nearly enough to achieve the Nation’s long-

term broadband needs and goals.  The single most influential factor in stimulating our economy 

and establishing the United States as a global leader in broadband is America’s willingness to 

invest, build and maintain our broadband networks.   

The highest priority in the Commission’s National Broadband Plan must center on 

strengthening and preserving our universal service policies in a manner that restates the 

underlying program’s value in an IP world.  To ensure the goal of a viable and open public 

Internet with high-quality, affordable and comparable high-speed broadband service to all 

consumers, the Commission must focus on providing sufficient, sustainable, and predictable USF 

support for broadband services throughout the “highest-cost areas” in the United States.   

Specifically, the Commission should consider and adopt the following reasonable, timely, and 

prudent measures as part of its National Broadband Plan:  

1. Define “broadband” based on high-speed Internet access capabilities during peak-hour or 
busy-hour load that are generally available in a significant sample of service offerings in 
urban areas to establish a standard of comparability and affordability in urban and rural areas.  
As the capability of broadband technology and IP applications develop, the definition must 
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evolve to meet consumer, education, business, and public health/safety demands.  By linking 
the definition to generally available services, affordability, and comparability, the definition 
is enduring, technology neutral, and in the public interest.    

 
2. Include “broadband Internet access service” in the definition of “universal service.”   
 
3. Open a proceeding to define and identify “Market Failure Areas” throughout the United 

States and target these areas for future high-cost broadband USF support in order to ensure 
consumers living in these areas have access to affordable and comparable broadband service.   

 
4. Define a “Market Failure Area” as an area that does not have the population base or 

economic foundation for any provider to justify broadband facilities build-out and ongoing 
maintenance without external monetary support.   

 
5. Reclassify wireline and cable “broadband Internet access service,” as “telecommunications 

service.”   
 
6. Regulate broadband Internet access service providers under Title II common carrier 

regulation.   
 
7. Apply a Title II earnings review to all broadband providers who voluntarily receive federal 

high-cost broadband USF support.   
 
8. Allow rate-of-return (RoR) carriers to receive future federal high-cost broadband USF 

support through the Interstate Common Line Support (ICLS) mechanism, and price-cap 
carriers seeking to receive future broadband USF support through the Interstate Access 
Support (IAS) mechanism, when they voluntarily choose to have their broadband services 
regulated under Title II and voluntarily provide their total company regulated Title II costs, 
revenues, and earnings to be used when determining their future broadband high-cost USF 
support disbursements.   

 
9. Include ongoing operations and maintenance expenses, in addition to construction cost, in the 

calculation of the future high-cost broadband USF support.   
 
10. Transition all high-cost voice USF support to high-cost broadband USF support over a 

reasonable time period to avoid rate shock, prevent service disruptions, and provide stability 
and certainty during the transition.   

 
11. Maintain RoR regulation for rural ILECs throughout the transition period and allow rural 

ILECs to base their high-cost USF support on each carrier’s study area average costs to 
ensure affordable and uninterrupted broadband Internet access service to rural, high-cost 
consumers.   

 
12. Allow RoR rural carriers to provide stand-alone/naked broadband service with the same level 

of universal service funding as allocated to their bundled voice and broadband service during 
and after the transition period.   
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13. Expand the base of USF contributors to include all retail broadband Internet access service 

providers.   
 
14. Open a proceeding to determine whether other companies that impose significant costs on the 

public Internet, such as Google, should be required to contribute to the new high-cost 
broadband USF mechanism.   

 
15. Assess USF contributions based on telecommunications and broadband revenues.   
 
16. Include Internet backbone and special access (middle-mile) transport service costs in the 

calculation for determining future high-cost USF broadband support.   
 
17. Eliminate the identical support rule and base high-cost USF support on each company’s own 

costs within 5 years.   
 
18. Refrain from capping and/or freezing rural carrier high-cost USF support because this will 

halt broadband deployment in high-cost areas and leave many rural consumers with 
substandard broadband service or without any broadband service whatsoever.   

 
19. Require IP/PSTN traffic, specifically interconnected VoIP traffic, to pay applicable tariffed 

originating and terminating interstate access rates, intrastate access rates, and reciprocal 
compensation rates, throughout the transitional period and/or until such time as there is no 
longer a PSTN.    

 
20. Implement intercarrier compensation (IC) reform as part of the National Broadband Plan by 

allowing state commissions to reduce voluntarily, on a company-by-company basis, intrastate 
originating and terminating tariffed access rates to interstate tariffed access rate levels within 
5 years, and at the same time freeze interstate originating and terminating access rates in 
order to keep interstate access rates from increasing.   

 
21. Establish a Restructure Mechanism (RM) as part of IC reform that allows RoR carriers to 

recover lost access revenues not recovered in end-user rates through supplemental ICLS and 
price-cap carriers to recover lost access revenues not recovered in end-user rates through 
supplemental IAS.   

 
22. Establish Title II interconnection and network management rules pursuant to Sections 251 

and 256 of the Act to allow for the seamless transmission of communications between public 
broadband Internet access networks.   

 
23. Require vertically-integrated Internet backbone and special access (middle-mile) transport 

provider rates to be cost-based and non-discriminatory.   
 
24. Expand and make permanent the Universal Service Fund’s Rural Health Care Pilot Program.  

Telemedicine networks made possible by broadband services save lives and will improve the 



standard of healthcare and life in sparsely populated, rural areas.  Telehealth and 
telemedicine must be a critical component to the National Broadband Plan. 

 
25. Improve the proposed broadband pilot program for low-income customers by setting aside 

half of the pilot program funds for rural low-income consumers and by clarifying the speed 
and device availability requirements.  Permitting eligible carriers to use the low-income 
broadband pilot program to offer broadband internet access to part of their service territories, 
rather than the entire territory, will enhance participation in the pilot program and, 
consequently, give more rural consumers affordable broadband internet access. 

 
 
26. Use the Regulatory Flexibility Act (RFA) (5 U.S.C. Section 601) effectively and adopt 

alternative rules to reduce the economic burden on small providers of broadband Internet 
access service, such as RoR rural carriers. 

 
Respectfully submitted, 

 
 

  By:   /s/ Daniel Mitchell 
           Daniel Mitchell 
                Vice President, Legal & Industry 
         
       Its Attorney 
 
       4121 Wilson Boulevard, 10th Floor 
       Arlington, VA 22203 
       (703) 351-2016 
 
June 8, 2009 
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